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HAYES, Mr David, Chairman, National Toyota Dealers Association 

MILLS, Mr Brett, Incoming Chairman, National Toyota Dealers Association 

Evidence was taken via teleconference—  

Committee met at 09:32 

CHAIR (Senator Pratt):  I declare open this hearing of the Senate Education and Employment References 

Committee's inquiry into the regulation of the relationship between car manufacturers and car dealers in Australia 

(formerly General Motors Holden operations in Australia). This is a public hearing, and a Hansard transcript of 

the proceedings is being made. The hearing is also being broadcast via the Australian Parliament House website. 

Before we start taking evidence, I remind all witnesses that, in giving evidence to the committee, they are 

protected by parliamentary privilege. It is unlawful to threaten or disadvantage any witness on account of 

evidence given to the committee. Any such action may be treated by the Senate as a contempt. It's also a contempt 

to give false or misleading evidence. We generally prefer evidence to be given in public, but, under the Senate's 

resolutions, witnesses do have the right to request to be heard in private. If a witness objects to answering a 

question, the witness should state the ground upon which the objection is taken, and the committee will determine 

whether it will insist on an answer, having regard to the ground on which it is claimed. If the committee 

determines to insist on an answer, a witness may request that the answer be given in camera. Such a request may, 

of course, also be made at any other time. 

Mr Mills and Mr Hayes, I understand that information on parliamentary privilege has been provided to you. Do 

you have any comments to make on the capacity in which you appear? 

Mr Hayes:  I'm the dealer principal and managing director of Dubbo City Toyota and also the immediate past 

chairman of the National Toyota Dealers Association; we're in the midst of the changeover period right now. Brett 

Mills is the incoming chairman, so we're both here to talk to the Senate committee today. Thank you for the 

opportunity. 

Mr Mills:  I'm the owner and managing director of Ken Mills Toyota. I'm on the Sunshine Coast in 

Queensland and have been here since 2002. 

CHAIR:  Are you both making an opening statement? 

Mr Hayes:  Yes, if that's okay. 

CHAIR:  Go ahead, Mr Hayes—or whichever one of you would like to go first. 

Mr Hayes:  I'll go first, and Brett will follow. As I said, I am the past chairman of the NTDA and Brett is the 

incoming chairman. The NTDA chairman position is a three-year term. I previously did three years [inaudible] as 

a New South Wales rural rep. Brett and I, along with the support of the 11 NTDA directors, prepared our 

submission for the committee. I have been dealer principal and managing director at Dubbo City Toyota since 

2007. Prior to that I worked in a management position at a Toyota dealer in Queensland. So I've had Toyota-only 

dealership experience in my dealership career. 

The dealership I work at, Dubbo City Toyota, is part of a corporate group of dealerships with equity [inaudible] 

owner operators in place. Brett has a family owned business, as you'll hear him talk about in a second. The cohort 

of Toyota dealers spreads from small, medium and large businesses who are all family owned to small, medium 

and large businesses that are corporate and group dome—so there is a wide variety of ownership structures across 

the Toyota dealership network, with some 280 dealers across Australia. 

The NTDA stands by the submission it presented to the committee, and we are happy to answer questions on 

that submission. As you will see, if you read the submission, we have a transparent, collaborative, constructive 

and approved business partnership with our OEM, as Toyota dealers, and we are proud of that relationship. It has 

been a long-held relationship, it's part hooked on by all parties and we are very proud of that relationship. 

We have seen and discussed the draft principles of the new car dealership agreements, and there is really only 

one point we'd like to add—that is, our strong support for mandatory dispute resolution. As our submission 

clearly states, the Toyota dealers clearly don't have an issue with their OEM business partners. But, as chairman 

of the NTDA, I have had several conversations with Toyota dealers who also represent other OEMs, and there is 

certainly an imbalance of power in some situations that doesn't go the right way. 

In summary, I don't see a situation, given the way Toyota currently operates, where Toyota dealers would need 

to access these protections, but I definitely see situations on multiple occasions where other dealers with other 

OEMs drastically need the protection discussed and the mandatory arbitration and mandatory dispute resolution 

process. That's my opening summary. I'll just hand over to Brett for a quick one from him. 
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Mr Mills:  Thank you very much. Just to go on from what David said, we are a family business. My parents 

are owners of a Toyota dealership in a little town called Kingaroy, and I worked there in my younger years. I got 

a public accounting background and moved into the family business, then I went away and worked overseas for a 

while. In the late nineties I did work inside Toyota Australia in the business planning area, in the national network 

development office—so I was in that role, sitting in the area that dealt with the financial viability and financial 

aspects of the dealer network, basically. So I've been on that side of the fence as well. It was whilst I was there 

that the dealership that I now own on the Sunshine Coast went into receivership. In December 2002 I purchased 

that business, which is where I've been ever since. As David mentioned, I'm the incoming chairman of the 

national dealer council, and I have previously been on the dealer council; at that stage, I was the rural Queensland 

representative. I was on the council for about four years, and finished about four years ago. 

In terms of some of the principles around facilities, I would like to expand on that a bit and talk about my own 

experience. At the moment I'm embarking on a brand new facility for one of our branches on the Sunshine Coast, 

at Maroochydore. I will tell you this to give you an insight into how it works with Toyota. This is going to be a 

substantial investment in the realm of $17 million to $18 million once it's fully completed. This is not being done 

at the request of Toyota; I have initiated this to better position my business and take advantage of the growth that 

is occurring in this marketplace. 

In terms of what Toyota do, they have a comprehensive manual—a guide which helps through the process. It 

does contain some mandatory requirements in terms of complying with the franchise; I don't believe that those are 

onerous or go beyond what is commercially feasible for the business and the level of investment that I'm making. 

I'm making what is a sensible investment from my side as a long-term player in the industry and with Toyota, and 

one that I'm pretty certain that my future self will be happy with. The process has required me to obtain approval 

from Toyota for the location of the facility; that's to ensure there is protection for all of the dealers around us. But 

I've also needed to declare capital investment. Toyota will utilise their facilities calculator, which ensures there is 

a reasonable payback period and that I'm not overcapitalising. So they do a check—I believe they insist on 

payback within a five- to eight-year period. That's a good and sensible second set of eyes to go over the type of 

investment I'm about to make. 

As with David, my experience as a Toyota dealer is genuinely that the company lives out its values of kaizen—

continuous improvement and respect for people. With that theme in mind, the relationship and the depth of the 

business partnership has continued to improve over the years; it continues to get better. I think that Toyota's 

handling and management of dealers generally is fair and reasonable and that the process for managing dealers 

always provides dealers with an opportunity to improve their business. Quite frankly, help is always provided 

before any action is taken by Toyota. I do agree with David's comment; my dealer experience is predominantly 

with Toyota. My father has a couple of other brands, and it is more verbatim that I hear that some situations that 

occur with other OEMs don't seem to be in the same vein as the way Toyota would do things. 

CHAIR:  Thank you both very much for your evidence today. That's very helpful. I will ask a couple of 

questions before handing over to Senator O'Neill. Mr Mills, you talked about there being an eight-year payback 

on large capital investments. I note, though, that your dealer contracts go for five years, with the possibility of a 

two-year extension. This circumstance, in a difficult relationship with a dealer, does seem to have caused other 

dealerships difficulty. Clearly, as an ongoing business model that you're happy with, you wouldn't be concerned 

about that, but it doesn't appear that it's been contractually covered in terms of whether that's considered fair terms 

or not in other dealerships. Do you have views about that? I appreciate that there might be things that we traverse 

that go into your corporate relationships that you might not be able to put on the public record, but I just thought I 

would ask. 

Mr Mills:  No, that's fine; I'm happy to answer that question. I think this is about an appropriate balance of risk 

and risk for return. As a Toyota dealer I would liken it to whether I would be prepared to sign a long-term lease 

on a facility, which is normal commercial practice. I have to take that risk position, and, clearly, one of the things 

I consider in that is: what's my relationship and expected tenure with the Toyota brand? 

I will just talk about the investment in the facility. I really don't believe that's any different from any investment 

made in a commercial property. So I'm making that investment and I'm not necessarily thinking about payback 

provided by my relationship with Toyota; I'm just thinking about capital return as any commercial investor would. 

On that side, I believe that facility can provide me with an adequate commercial return. On the tenant side, 

obviously, as I said, I'm weighing up the potential growth and the risks. One of those risks is the ongoing 

relationship that I have with Toyota—and I obviously feel comfortable enough to commit. I evidence that from 

the history that I've seen with Toyota. I'm having conversations with them. They're aware of what I am doing. I'm 

certainly comfortable with that. 
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CHAIR:  That does seem essentially a way that importers are able to share the risk with people who carry their 

brands so that they can have a big footprint around the country. That helps keep that brand dominance, which I 

guess helps both of you. In that context, if an imported brand was looking at changing their business model—

withdrawing or direct selling—what is a reasonable time line for a dealer to know about that on the basis of an 

eight-year payback on an investment loan? 

Mr Mills:  Perhaps the two things in what you are saying are: what's a reasonable time for you to tell me that 

potentially you're going to rationalise the network, for example—and that that might not be good for me—and, if 

that happens, what's fair and reasonable compensation should you bring that on me at some stage? I think those 

are the two things that possibly need to come into play. Again, it has not happened to me in the Toyota world; I 

have not seen it, so I can't really comment much on it. Perhaps it's happened with other OEMs, but I don't know 

about that. 

CHAIR:  It has been a substantive part of the fairness part of what we have been talking about. It doesn't seem 

to be really covered in the contracts, which would mean that, even if there was mandatory arbitration, the extent 

to which you could work out how to carry those losses would depend on what was known by whom and the 

extent to which it's covered in the contract. But the relationships you are describing for those capital upgrades do 

seem to be quite common practice. Senator O'Neill. 

Senator O'NEILL:  Thank you for coming to give your evidence today. Senator Pratt has given a flavour of 

the evidence so far, and I'm sure you're aware of some of the debate in the public place around these matters. It's 

good to hear about a good player in this space. I'd like to get a sense of how many people and businesses you 

represent. How many people do Toyota dealers employ across the nation and how many sites are there? Do you 

have any of that information? 

Mr Hayes:  There are 280 dealer sites across the country and about 13,500 employees across the country 

employed with Toyota dealers. 

Senator O'NEILL:  Do you have any idea of the number of apprentices currently in training? 

Mr Hayes:  I wouldn't have an accurate number. I could give you a guest but that would be inaccurate. The 

Toyota dealers that I know—and I know most of them—are investors in their own future. I will give you a bit of 

an insight into the current situation. If you need a technician you can hire one or grow your own. We all grow our 

own apprentices and technicians through this apprenticeship program. We have 16 technicians, six of whom are 

apprentices. I believe that would be a common ratio across the country. 

Senator O'NEILL:  So what happens to these dealer networks right across the country, whether it is Toyota or 

other brands, affects the lives of tens of thousands of Australian citizens. That is why the Senate is inquiring into 

this matter. I very much appreciate your coming to give us your insights. Could I ask you to tease out a little more 

your comment in your submission that the relationship between dealers and Toyota is characterised by the ethos 

'give respect, get respect'. I have to say that has not been common in what we've heard in evidence so far. How 

does this work and how does this benefit your businesses in the Toyota situation? 

Mr Hayes:  It's just a baseline Toyota belief, a Toyota principle. Respect is one of their foundations. It's how 

they operate their whole business worldwide. It plays out in everyday practice. They hear us, they see us, they 

visit us regularly. It's very hard to describe. They give respect. They understand that we are running a difficult 

business in a competitive environment and we understand that they are running a difficult business in a 

competitive environment. We work together on those things. We meet directly, through the NTDA process, to 

discuss issues from both sides and we always find some common ground. There are often issues of contention that 

need to be discussed, but we always find common ground. We give respect and we get respect in all those 

situations. I don't know how to answer that question apart from that. 

Senator O'NEILL:  That's very helpful. In terms of running a business things do change, innovation happens. 

One of the arguments that has been put to us is that this is just the way of the future; it is inevitable; the franchise 

model as it exists is going to fall over and we just need to get used to the new normal where there is one fixed 

price for a car and it is sent out of the city—'Too bad, so sad. That was an era and it's gone.' If that emerges as a 

reality, what will be lost to the Australian people as consumers and as workers and business owners? 

Mr Hayes:  If you don't mind, I might call on some actual experience that has happened in New Zealand. I 

don't have any actual evidence from there; it's anecdotal evidence. Toyota played out this very model in the New 

Zealand market very recently. They put in 10-year planning for this to be rolled out. They gave the dealers a lot of 

time and made them aware that changing circumstances were coming. The dealers were involved heavily in the 

changes. They were involved heavily in the different investment process and the testing of the processes. It had 

some rocks on it when it was rolled out as well but, because it was such a well-planned process, I believe most 
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dealers over there are adapting to the changing environment. There is limited feedback. If there were a lot of bad 

things going on over there, the National Toyota Dealers Association of Australia would have heard from the New 

Zealand dealers about it. I don't really fear the change. My position is that we have to embrace the change that is 

inevitably coming. 

Senator O'NEILL:  Can I tease out 'inevitably coming'. We had evidence from the US. They had state laws. 

In fact, 50 states, after petitioning by the sector, put in legislation to protect the model of distributor dealerships 

across the states—the kind that we know, with all of those jobs and all of that training. I don't know that it is 

inevitable that the change will come. In fact, I think this is the moment when we should stand up and say to 

Australians: 'We've got your back. We know that you need these jobs in your communities. We know that you 

need access to these services'—if you're a grey nomad, you need to be able to get reliable service right across the 

country. So I do question its inevitability. If the whole show, as it stands, falls over, what would that be like for 

your business and for the dealers that you represent? 

Mr Hayes:  From the perspective of a Toyota dealer, I believe that it would be done in a respectful way and I 

believe that we'd still have a market that needs to be serviced. It may be different, but I believe it would be done 

in a respectful way to still service our customers. I honestly believe that. 

Senator O'NEILL:  Does it concern you that we've already heard evidence that since the Holden-General 

Motors shake-up in June warranty negotiations are falling apart and there are significant delays in people getting 

repairs to their cars under warranty? Does that surprise you, or do you have a view about that and the likelihood 

for that to grow if a change of the kind that happened with Holden occurs? 

Mr Hayes:  It disappoints me, because these customers have been very loyal to those brands over the years and 

if that's the way they're going to treat their customers than I think that is a sad statement on the way the OEM has 

treated them. 

Senator O'NEILL:  I'll just go to the length of the contracts. How long are the franchising contracts between 

Toyota Australia and the dealers? 

Mr Hayes:  The most recent dealer agreement was offered as a five-year agreement, plus a two-year extension 

if you met their facility compliance program. And there's a verbal undertaking that it will be renewed if there are 

no performance issues. We have that verbally, and Toyota's previous history has showed that they honour such 

verbal undertakings. 

Senator O'NEILL:  I'll take you from that to the final statement in your opening remarks, where you said, 

despite your positive relationship with Toyota—and I do very much note that— that you have given your support 

to principles which you believe should be mandatory rather than voluntary. What's the rationale for that, despite 

your good experience with Toyota? 

Mr Hayes:  I only have to look down the road in Dubbo here; there's a local dealer who has closed down as a 

result of the Holden decision, and so some 30 staff are now looking for employment elsewhere in our local 

community. That's a graphic illustration that I see every morning as I drive to work—the fact that that 

manufacturer has now pulled out. I don't have a close personal relationship with the owner of that business, but I 

know that they just had to close down their business. 

Senator O'NEILL:  We have explored a little what happened to that business in Dubbo, and I have views 

about the failure of the current minister to intervene to protect Australian businesses. But I'll go to you, Mr Mills, 

for a moment. You're pretty experienced; I remember doing an inquiry into family businesses and you're the 

classic 'go outside and do your own life, get your experience and bring it back into an industry that's associated 

with your family'—although you don't sound like you're embedded in your father's business but have your own 

running. What's your view about why, at this point in time, we need a mandatory set of principles? And do you 

have any further advice about protecting all the jobs and businesses that are in this industry and which contribute 

so much to Australia in tax dollars and also in community support? 

Mr Mills:  My view is that there needs to be a balance that does protect all of those things which you just 

spoke about, but that there needs to be recognition as well. We provide people with a transport and mobility 

solution. That's what we do, between us, the manufacturers and the financiers who finance this industry. The thing 

that is potentially driving change is the way that people do that. We have all these things coming at us, with the 

electrification of cars, autonomous cars, ride sharing and all that stuff. Those are the drivers of change. 

Again, I'll go back to Toyota. The encouraging thing, as a Toyota dealer, is that we're having all those 

discussions. The recognition is that dealers have built up infrastructure, which is staff, facilities and all of these 

things, and that, ultimately, regardless of how transport rolls out, there's a need for facilities and people with 

skills. That's the conversation that's happening between the dealers and Toyota when we start talking about our 
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future. I don't know if those conversations are happening elsewhere. So again, probably going back to what David 

said, in respect of some OEMs, and maybe things won't go as we plan as Toyota dealers, I think there probably 

needs to be some mandatory coming to the table should things should things not go the way that we perceive that 

they will. We are an industry that's potentially subject to disruption. Things may not go the way we planned. 

Senator O'NEILL:  In the whole franchising area, it's come to my realisation that when the business starts off, 

there's always the happy joining—it's like a marriage, of sorts—and there's a huge investment of capital and 

goodwill from people. But, when it comes to the divorce, it doesn't look like there are any mandatory rules to 

make sure that the very powerful doesn't overwhelm the less powerful. Even though it might be a big business 

like yours that can invest $17 million or $18 million in building a new showroom, in comparison with the buying 

power of Toyota you would be a small fish, really, wouldn't you, Mr Mills, despite your significant profile and 

business scale? 

Mr Mills:  Very small fish. Obviously, some dealer groups in Australia are significantly different businesses to 

what my family business is, but I think at the end of the day we appreciate that a lot of our value is wrapped up in 

the brand and the success of the brand that hangs over our front door. 

Senator O'NEILL:  Can I take you to the question of goodwill. We've had reported instances where goodwill 

is simply not considered at all. We had Honda in from Melbourne talking. They were a No. 1 dealer and they've 

lost their dealership with no compensation of any kind. Their whole database was transferred to other entities. In 

your submission you state that Toyota Australian 'acknowledges and recognises that its dealers have significant 

goodwill attached to ownership of the dealership' and the data collected. That's a very important statement in the 

context of other OEMs and their action, which is now a matter of public record. Why do you state that point so 

significantly in your submission? 

Mr Mills:  History would say that Toyota doesn't unnecessarily get involved in dealer-to-dealer buy-sells, 

which involve goodwill. With regard to data, as a specific point, some years ago the Toyota and the national 

dealer council signed a data-sharing agreement so that we could advance our brand and our ability to service the 

guest but protect the integrity of data in the recognition that we are all independently owned. The process to get 

that data-sharing agreement to the point of being signed went on for years between the dealer council and 

Toyota—again, it's a great example of the way that we work together with Toyota—to come up with what data 

that we believed as dealers we were happy not only to move to the manufacturer but to share between dealers in 

order to give customers a better experience. It actually puts in place a set of rules and guidelines around what 

needs to happen should further data be requested to be shared with the manufacturer. It means that we are able, as 

a brand, to better service the customer, because we need data to do that, but by the same token, the data-sharing 

agreement, for example, protects the integrity of dealers' data. I think it's a good balance. 

Senator O'NEILL:  How important is data to your business, Mr Mills? 

Mr Mills:  Data is important, and it's only becoming more important. I think the way that the dealers and 

Toyota have gone about the data-sharing agreement recognises that fact very much. 

Senator O'NEILL:  Could I ask you to put on the record some understanding of what happens before Toyota 

might terminate or choose not to renew one of its dealer agreements? 

For Toyota, this seems to be a little different from other brands, which have operated in different ways. What's the 

practice with Toyota? 

Mr Mills:  I'll make a comment in recognition of the fact that I'm only speaking, again, from my observations 

from the outside. The first thing I'd say is that there are very few terminations by Toyota. The most common 

nonrenewal is around a buy-sell, which is obviously agreed between dealer parties, and there's an approval 

process with Toyota for that. But, generally speaking, under the new dealer agreement, the grounds for starting a 

nonrenewal would be based on a clear policy breach by the dealer—actions which are clearly detrimental to the 

brand, the other dealers or whatever it might be—and/or performance. Our dealer agreement has some 

performance management mechanisms, but it's important to point out that those, again, are not focused 

necessarily on just selling cars. They're around dealer profitability, market shares, loyalty indicators and things 

like that. There are four criteria for that. That information is highly visible to dealers. We can see where we sit 

with regard to that. There's a process in place to assist dealers who may be triggering some of those indicators in 

order to try and move them forward. So I don't believe that a dealer could be surprised, in the current 

environment, that a conversation is happening around nonrenewal. 

Senator O'NEILL:  In the case of Toyota? 

Mr Hayes:  May I please add to that? 

Senator O'NEILL:  Yes, Mr Hayes. 
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Mr Hayes:  I just wanted to say that, in the rare case where that does happen, what we see is that Toyota will 

facilitate the sale of that dealership to an incoming dealer. I agree with 100 per cent of what Brett just said about 

all those processes. They're very transparent and they're very robust. There are no surprises. But, in that case, in 

that rare opportunity, of which I've only seen probably three or four in my 12 or 13 years with Toyota [inaudible] 

the outgoing dealer can realise some of the value of their business. 

Senator O'NEILL:  I've got a confidential submission. I won't name the brand that's involved, but it said that 

the OEM failed to discuss with them any prime market area network changes prior to the issuing of a notice of 

nonrenewal. What do you think about that? 

Mr Hayes:  It would be very surprising if that happened in the Toyota world. There have been some prime 

market changes over the years with Toyota. They have been very robustly discussed, so there's been plenty of 

notice provided. There's an appeals process. I actually made some appeals in my own PMO and had some changes 

made. So I would be very surprised if I saw something like that in the Toyota world. 

Senator O'NEILL:  Can I just go to you, Mr Mills, for my final question. You're an astute businessperson 

who's had experience inside Toyota, and you are about to embark on your facilities in Maroochydore, investing 

$17 million or $18 million. In a conversation down at the local pub, that sounds like a lot of money, right? You're 

making a pretty big business commitment in your community. How many jobs do you think you'll create in that 

place? 

Mr Mills:  I expect we'll probably grow our workforce in that branch from 50 or 60 to 70 or 80 as a result. 

Senator O'NEILL:  So it's quite significant. You have a high degree of trust, which is born out of your 

experience of interactions with Toyota over the course of your whole life, in fact, so you're quite an interesting 

person to have here. I doubt that you'd be making such a big investment if you had any doubts about the nature of 

your relationship with Toyota. But we've seen a pandemic, this year, and the disruption that that's caused. If there 

was a wholesale change somewhere and Toyota did decide, despite all this wonderful experience you've had, to 

basically pull out of the country, what would you need to be able to manage that level of commitment, look after 

your workers and continue to service the warranty on the product that you've already dispersed? 

Mr Mills:  What you really need is a bit of time, probably compensated by money; that is the reality. Let's just 

say that, in three years time, some coronavirus event comes along and what you've suggested actually happens. I 

could accept at that time that I made a decision which involved risk. Let's just say it's a transition down to a 

service-only type business and you just need some sort of financial support, I suppose, to transition your business. 

I'm making a real estate investment partly on the basis that I don't necessarily believe that it always needs to be a 

Toyota dealership. There'd be ways and means for me to downsize the business and get through a transitional 

period, but you just need some time. 

Senator O'NEILL:  I suppose that would work if other OEMs were willing to come into the space. But if the 

whole of the OEM network decides to shift to this model, when you're travelling on your holiday, and you need to 

call in and get something checked, car yards just won't be there in the same way right across this country, would 

they? 

Mr Mills:  In the situation that you spoke about, no, they wouldn't. But, again, the investment that I'm 

making—and this is intel that I have because I'm speaking with Toyota all the time—the nature of the facility that 

I'm building is one which I'll be able to convert to something else. Again, that's a decision that I have to make as 

the investor. I'm not making that out of fear; I'm just making that because it's sensible to do that. 

Senator O'NEILL:  You're speaking as an enlightened and careful businessperson, and you're mitigating your 

risk in everything that you do. But despite that sage wisdom that you have from all these years in business, you 

still are in alignment with Mr Hayes in advocating for a mandatory set of principles rather than a voluntary set. 

Why is that? 

Mr Mills:  I think there just does need to be some protection. Again, it probably comes out of conversations 

that we've had with dealers of other OEMs who are perhaps not as robust in this country as Toyota is. 

Senator O'NEILL:  Thanks, Mr Mills. 

CHAIR:  Thank you gentlemen for your evidence today. Feel free to submit any further information to the 

committee. 

Mr Hayes:  Do you mind if I just make one last comment before I go? 

CHAIR:  By all means. 
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Mr Hayes:  I want to clarify my comment about the inevitability of the model. I only believe it's inevitable 

with some OEMs; I really don't believe it's inevitable for all OEMs. I believe strongly that mobility will always be 

needed across Australia and different OEMs will attack that in different ways. 

CHAIR:  Thank you. That was particularly good evidence from both of you to show that there can be models 

that adapt to rely on that dealer network on the ground around the country. 
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CALLACHOR, Mr Matthew, President and Chief Executive Officer, Toyota Motor Corporation Australia 

Ltd 

WILLIS, Mr Andrew, Manager External Affairs, Toyota Motor Corporation Australia Ltd 

ZERIAL, Ms Simone, General Counsel, Toyota Motor Corporation Australia Ltd 

Evidence was taken via teleconference— 

[10:14] 

CHAIR:  I now welcome representatives from Toyota Australia. I understand that you've been given 

information on parliamentary privilege. 

Ms Zerial:  Chair, we're having some technical difficulties at our end: we can hear you and you can hear us but 

we don't have video for any participants. 

CHAIR:  Okay. We'll continue like this, provided you're comfortable with that? 

Ms Zerial:  I think that as long as all parties can hear each other then that's fine. 

CHAIR:  Okay. I invite you to make a short opening statement, and at the conclusion of your remarks I'll 

invite members of the committee to ask questions. 

Mr Callachor:  Thank you, Chair. I thank the committee for inviting us here today to provide an update on 

Toyota Australia. Toyota Australia appreciates the opportunity to address the committee investigating the 

regulation of the relationship between all car manufacturers and car dealerships in Australia, which we understand 

to be an extension of the original forum that was focused on General Motors Holden in Australia. 

Before we go to open discussion, I'd like to take just a couple of moments to provide some background on 

Toyota Australia and to recap our stance on the matters raised by this committee. Toyota Australia is a sales and 

distribution operation, having previously also manufactured vehicles in Australia for 54 years, until 3 October 

2017. Toyota Australia has just reached a significant milestone this year, celebrating 60 years of operation, and it 

should be noted that we have retained a significant local presence in Australia beyond the closure of local 

manufacturing. Toyota continues its local presence with close to 1,600 employees and offices throughout 

Australia. And it continues to provide a strong contribution to society, with extensive links to the community. 

In relation to our continuing business focus: in addition to our import and distribution activities, Toyota 

Australia also maintains a significant research and development division; has established a centre of excellence at 

our Altona site, which was previously our manufacturing site; is trialling and evaluating zero-emission vehicles, 

such as the Mirai fuel cell vehicles; and is involved in a range of connect and mobility initiatives. 

At Toyota, the decisions we make and the way we treat our employees, dealers and customers are all informed 

by Toyota's global guiding principles. One of the key pillars of those is respect for people, which is why it's 

important that our relationship with our dealers is founded on the same principles. 

This year, 2020, has been challenging, which has accelerated the pace of change. The COVID-19 global crisis 

has had a significant impact on all aspects of life, and has meant that we have needed to reinvent ourselves and 

the way we interact with our customers—for example, contactless delivery of vehicles. During these challenges 

times, Toyota continues to focus on respectful engagement with our people and our business partners, with a 

strong emphasis on our dealer network.  

The Toyota dealer network comprises some 200 dealers operating across almost 300 sites throughout Australia. 

To help ensure best practice, the National Toyota Dealers Association was established to support the collaboration 

between the dealership network and Toyota. The NTDA, as we refer to it, has many functions, including 

exploring new opportunities, sharing industry learnings and providing a forum for dealers to raise concerns or 

complaints without the need for escalation to more formal safeguard measures.  

Turning your attention to Toyota's presence in the Australian market, in 2019 Toyota maintained our position 

as the top-selling automotive brand for the 17th consecutive year. We currently have a year-to-date market share 

of almost 22 per cent, of which 27 per cent of our vehicles sold were hybrid low-emission vehicles. The new 

vehicle market in Australia has changed significantly in the last 35 years. Australia is now one of the most open 

and competitive new vehicle markets in the world. In Australia, there are some 69 brands competing for an 

average of 1 million sales a year, with the highest-selling vehicle in 2019 selling just under 48,000 units. In the 

USA, however, there are a similar number of brands competing for an average of 17 million car sales a year. We 

could not have predicted the magnitude of change and transformation that has happened over recent years, 

including: the closure of local manufacturing facilities; the shifting focus from vehicle ownership to vehicle user-
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ship, with the arrival of car share, ride share companies; the growth in the rise of low and zero-emission vehicles; 

and the momentum towards autonomous and connected vehicles.  

Toyota has traditionally seen itself as a car company. However, this focus has shifted towards being a mobility 

company. Mobility focuses on solutions for all, including connected, autonomous, shared and electric vehicles, as 

mentioned earlier. In addition, there are broad-ranging disruptions impacting industry, including new non-

traditional players. All of these factors mean we have to work closely with our dealers to ensure a win-win-win 

outcome for the distributor, the dealer and the customer. These changes which, are happening globally, go some 

way to explaining the magnitude of change within the industry, and why it is important that regulation does not 

hinder the evolution of the market, and the inevitable changes that occur as a result of market and consumer 

demand.  

Over recent years, and via several different government channels, the relationship between dealers and 

manufacturers has been under scrutiny, with the most recent government policy outcome being the franchise code 

reforms, implemented from June this year. Toyota's position has always been that there are existing processes in 

place to address our dealer concerns and that, where required, enforcement of the current regulations should be 

the priority. Given the short time frame since the latest reforms, Toyota believes it is too soon to be considering 

additional changes to the franchising code, as this increases regulatory burden without allowing time for 

validation of these changes. Toyota's arrangements with our dealers are built on an integrated relationship and 

cover complex business arrangements. It should also be noted that our dealers come in different shapes and sizes; 

however, many are large and well-resourced businesses, often part of group entities. Toyota is intrinsically linked 

to its dealers, and therefore it is in our collective interest that dealers succeed commercially. Our dealers are the 

touchpoints to our customers and our partners in providing mobility solutions.  

Toyota's success as the top-selling automotive company in Australia for the last 17 years is extremely strongly 

supported by the strong and symbiotic relationship we have with our dealer network. Toyota deals in large-scale 

volumes and we rely heavily on our dealer network as the conduit to the customer. Toyota views our dealer 

arrangements as partnerships in which no one party can win at the other's expense on a long-term basis. Toyota's 

approach is to consult closely with the dealer network and collaboratively explore opportunities that benefit the 

network. Some of the main ways we engage with our dealers are through various local, state and national forums. 

For instance, our National Dealer Conference and regular bulletin updates.  

In line with some of the areas of focus of this inquiry, Toyota has an ongoing open and transparent relationship 

with its dealers, in which significant issues around issues such as tenure and compensation are via extensive 

consultation with the National Dealer Council. While Toyota acknowledges there are changes occurring within 

the automotive landscape, it's the other manufacturers considering alternative business models, such as the agency 

model. Toyota has no plans to change its approach. Toyota's business processes and engagement with our dealer 

network continue to be focused on sustaining and optimising operations and engagements through to the 

customer. However, with the significant changes occurring across the sector, only some of which I touched upon 

briefly, brands will need to be in a position to adapt in line with the market and consumer conditions. We should 

expect all the disruption in the industry, not just automotive, will continue both globally and within Australia, and 

the market needs to have flexibility to respond. Thank you. 

CHAIR:  Thank you for your evidence this morning. I'm going to commence by asking you very briefly how 

you expect some of the trends to continue to change? You're asserting that you are seeking to ensure that those 

commercial trends that might disrupt business will remain compatible with a dealer network. That hasn't been the 

experience for some OEMs and their dealer networks. But nevertheless you consider that strong dealer network 

will help you adapt to that change because it helps you maintain strong market dominance? Can I ask where you 

think some of the other brands have gone wrong? 

Mr Callachor:  Into the future there will always remain consumers, and they'll always need vehicles. But it 

may actually morph, as I was saying, to more mobility, and there may be a growing component of sharing and 

others. What we try and do is say, 'Look, because there's always going to be consumers, somebody has actually 

got to be their main person of contact.' From that viewpoint, based upon our previous experience and based even 

upon the trends that we see moving forward, we believe that still people want, frankly, a personal relationship 

with the dealer. A vehicle is a highly complex piece of machinery and, as a result of that, requires servicing, 

ongoing maintenance and eventual replacement. So people like to be able to form that relationship, and that 

relationship has been very successfully managed by the dealers.  

So with that as a premise which will never change, we are going to have to look at all the disruption in the 

pipeline that occurs. From our viewpoint, we forecast what we think the market will be, and we forecast basically 

the trends that we see emerging—not only domestically, but we look at the global situation. We then put together 
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plans around 2025, and we've explained to our dealers what we see happening and where we see the key areas of 

focus that we need to be involved with. Then, with our dealers, we sit down and we pose ideas about how we best 

address this together. Because the reality is no one person and no one group has a monopoly on great ideas. The 

dealers deal with customers every single day, so they're in the best position also to give us ideas back—lots of 

ideas. Together through that process, and through the subcommittee structure that operates underneath the Dealer 

Council, we work collaboratively on ways and means to prepare ourselves for the future. 

CHAIR:  I take from that that, in a sense, part of the demise of other brands is actually because they haven't 

taken care of those relationships? I guess, if you're happy with that business model, I guess the lack of mandatory 

arbitration or enforcement principles is no skin off Toyota's nose, if you continue to succeed where others fails. I 

guess you might also suggest that being forced into doing those things won't necessarily save those relationships. 

Do you think that the demise of the Holden brand was inevitable because they didn't take care of those things 

along the way? Who bears responsibility for that? 

Mr Callachor:  I'm reluctant to comment on competitors. But the other component of all of this is product. 

You're not going to go anywhere if you don't have great products. No matter how good your relationship is with 

your dealers, you're not going to sell anything unless you've got the great product to start with as the underlying 

base. And we and our dealers discuss that. Toyota have got this extremely strong base of products and, from 

there, that gives us the leverage to actually take that to the next level. That's where our relationship with our 

dealers is so important. 

I go back—and a lot of you probably won't remember this—to the old battle between VHS and Betamax. 

Betamax was the superior of the two, but VHS won in the end. That's how we look at it. We've got a great product 

range, but the reality is that, if we intend to be successful in the marketplace, we have to work with our dealers to 

leverage that to absolutely capitalise on that opportunity. 

CHAIR:  And, notably, VHS only won for a little while, until DVDs came along. 

Mr Callachor:  That's correct. 

CHAIR:  And now we're in the digital— 

Mr Callachor:  And then streaming!  

CHAIR:  streaming online world. 

Mr Callachor:  That's exactly the analysis of disruption. And it's not only in that industry; it's right through 

every industry. We're not at all complacent. We and our dealers are not complacent whatsoever. 

CHAIR:  And you consider your footprint in your dealers a core part of being able to maintain that 

adaptability. 

Mr Callachor:  Yes. 

CHAIR:  Senator O'Neill, do you have questions? 

Senator O'NEILL:  Indeed I do. Thanks for your submission, Mr Callachor, which was very carefully 

constructed, and for your opening statement, which I think was a very accurate reflection of the submission. I take 

the opportunity to congratulate you and Toyota, Mr Callachor, on what clearly is a very professional and 

respectful relationship—albeit a robust business relationship—with the dealers who have given evidence this 

morning. I'm particularly heartened by their evidence and yours about mechanisms to enable the complex 

elements of business to be discussed. You've talked about careful planning for the future and also dispute 

resolution, although it doesn't sound like there's been an awful lot of it over recent times, so that's a great credit to 

Toyota. I want to take the opportunity to acknowledge the local dealer, Brian Hilton Toyota, on the Central 

Coast—in the area that I've lived for most of my married life—just for the remarkable contribution they've made 

in community support to so many good causes over the decades that they've been operating. 

In your submission, you say: 

Subject to certain conditions being met, it is Toyota's intention to extend the new dealer agreement at the end of the term for a 

further … 5 years.  

Can you explain what conditions would need to be met, because we've heard about a five-two model in the 

evidence so far. What's going on there, Mr Callachor, and why is that so important? 

Mr Callachor:  We have a relatively new dealer agreement in place that was conducted over and agreed with 

the dealer council within an 18-month period—I'd have to say, probably in record time for us, for a highly 

complex document. The document means that we clarify and transparently note down KPIs that the dealers are 

also in agreement with and that are appropriate KPIs in terms of sales performance, profitability and other areas. 

That provides the basis for us to move forward so that we can have a good conversation with our dealers, 
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including when there are special conditions. For instance, we upgrade our facilities every so often, but in 

sympathy with the market. If the market isn't going well, we're not going to do something like that. But you have 

to maintain your presence within Australia. So there are conditions. Sometimes with dealers, when they change 

hands, they may move sites physically, so individual dealer conditions may be asked of them. As part of the 

agreement for taking on the franchise, it may be that the facility requires some changes to represent the brand. It's 

signed off by both sides.  

So we have a mechanism in place to have a good conversation with the dealer about their ongoing presence in 

Australia. I should note that we want every dealer to succeed. So we don't use KPIs to beat anybody over the 

head. I think, if you spoke further to David and also other members of our dealer council, you would find that our 

conversation really centres on: 'How can we best work with you so that you can achieve this for the benefit of 

your business to be sustainable in your territory?' 

Senator O'NEILL:  I thank you for that answer. Why the five years, though? Why is that the magic number? 

Mr Callachor:  I guess it could be any number, really. But we felt that, within five years— 

Senator O'NEILL:  Could it be '1'? 

Mr Callachor:  We don't personally believe in our situation that '1' is appropriate. We believe it takes time to 

become involved in the local community. The reality is, as much as we have disruption—and you referred to the 

Hiltons and Josh Hilton, who is the dealer principal there, and the heavy involvement—it takes time to become an 

integral part of the community and a trusted component of the community. In our case, we don't believe that one 

year will give the dealer the adequate opportunity to prove their business capability. So five years is what we 

believe is an appropriate time frame. And, to be honest, most of our planning inside Toyota Australia is on a five-

year cycle. So we look out on five-year blocks. 

Senator O'NEILL:  So, when Mr Mills is making his $17 million or $18 million investment in Maroochydore, 

he indicated that Toyota has some guidance principles and programs that create a second set of valuable eyes to 

make sure that this is a good investment for him and for Toyota. He would hardly be likely to make that sort of 

investment on a one-year contract, would he, Mr Callachor? 

Mr Callachor:  No. I think in our case that's why we aren't asking for one year, in the case of Toyota. 

Senator O'NEILL:  Yes. Do you believe there are particular conditions other than the KPIs that need to be 

met, or is it all explicitly provided for in the Toyota assessment model for renewal? 

Mr Callachor:  The overall KPIs that are required are very transparent. But, in the dealer-by-dealer situation, 

there are also certain conditions and elements. For instance, there may be a changeover in the dealership, in which 

case they might be using a different site. One of the conditions that we agree to jointly with the dealer is that it 

may require refurbishment and it may require changes to the site, and then we sign it. That's in the instance where 

it's a one-on-one discussion, and basically an agreement between both parties, and the dealer agreement is signed. 

Senator O'NEILL:  If I can just go to the KPIs you mentioned, did you say you introduced the new 

management regime last year? 

Mr Callachor:  Yes. 

Senator O'NEILL:  So what made you change the model that you had and what are the KPIs that you now use 

to measurer the dealer performance? 

Mr Callachor:  Looking forward into the future, and the way all our plans are predicated, with all the 

disruption that is occurring, for both TMCA and the dealer, we have to continue to get better and better in each 

component of what we are doing. So we felt the more generalised approach to it was not adequate to make sure 

the dealer as well as us—what's the best way to put it?—would reflect what was necessary to be successful into 

the future. That is why we become more clear—and the dealers agreed with us—on what successful parameters 

were going to be required to be sustainable for the future. 

Senator O'NEILL:  With that background on the record, to what do you attribute being the most successful 

brand in Australia with regard to your dealers? Is it the mechanisms that you've been talking about or is it 

something bigger than that? 

Mr Callachor:  I think there are quite a few components in place. The first thing is, as I mentioned, you have 

to have a product range underlying it, and that product range has to actually live up not to the hype but basically 

the reputation. The second thing is that Toyota globally has principles upon which they found themselves, and 

that's respect for people and also kaizen, or constant improvement. So, as a general philosophy, we approach 

everything as that nothing is ever good enough; it can always get better. And we talk to our dealers very openly, 
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and they agree with us on this point: everyone has got to continue to get better. So our relationship with our 

dealers is built on a common understanding, and that's been a huge benefit. 

Senator O'NEILL:  Is it your evidence, Mr Callachor, that the relationship with your dealers has a very 

significant effect on sales and on the success of Toyota? 

Mr Callachor:  Correct. Absolutely. 

Senator O'NEILL:  Is the relationship more important than anything else, Mr Callachor? 

Mr Callachor:  I think the relationship is absolutely critical for us to be successful. If I were to say, 'Can I 

throw out products and just have a relationship?' I don't think that would work. 

Senator O'NEILL:  The whole relationship is built on having a good product that you can— 

Mr Callachor:  Correct, exactly.  

Senator O'NEILL:  both buy into and encourage consumers to then purchase?  

Mr Callachor:  Correct. 

Senator O'NEILL:  If I could just go to a couple of questions around goodwill and data. According to reports, 

you emphasise the importance of data in the car retail market. We've had some interesting evidence about data 

and how it's being captured and transferred and managed. There seem to be very, very different views about who 

owns the data and a growing sense of its importance and its value. Toyota dealers in their submission state that 

you acknowledge and recognise that the dealers own the data in the form of goodwill. Is that correct? 

Mr Callachor:  I think no one person owns the data. It belongs to the consumer, from that viewpoint. We're 

custodians of that data. But goodwill is built up through a number of different components, which is basically 

reputation, involvement in the community. So it's impossible to say data is a component of goodwill. It's not the 

only thing in goodwill. 

Senator O'NEILL:  Okay. But it is a component of it. 

Mr Callachor:  Well, it's a component of it in the respect that it actually represents what you've got back from 

the community, and that goodwill and trust. 

Senator O'NEILL:  So, when somebody sells their business to another business, we heard from, I think, Mr 

Mills, that there's not a lot of involvement of Toyota Australia in that process. Are you aware that goodwill is part 

of those transactions of trade between an old owner of a business and a new owner? 

Mr Callachor:  We are aware of that. 

Senator O'NEILL:  And that that data is part of what is considered goodwill? 

Mr Callachor:  It probably is, yes. 

Senator O'NEILL:  Do you agree that the success of a dealership has a lot to do with the quality of the 

customer data that they have and how they use it? 

Mr Callachor:  It's certainly one of the key components—how they actually utilise it—but I think 'utilise it' is 

a rather clinical term. We've all got lots of data; it's how you capitalise—and I mean that in the nicest way—to 

build the empathy and trust and relationship. 

Senator O'NEILL:  With your business— 

Mr Callachor:  Customers. 

Senator O'NEILL:  On Thursday we heard here that Honda Australia is taking its most successful dealer in 

Australia, terminating its business and handing its customer base and sales momentum to another business 

without paying compensation. The inquiry was told, 'The goodwill and customer base built up over 50 years of 

selling and servicing Hondas will be gifted to another business.' Would you operate in that way as Toyota, Mr 

Callachor? 

Mr Callachor:  I'm not about to comment on a competitor, because I don't understand at all the circumstances 

surrounding the whole picture. In our case, when our dealers have a buy-and-sell arrangement they go and talk to 

whoever they're talking about buying the operation from. Toyota will vet them, in terms of being suitable 

candidates for the franchise, but we always arrive at a suitable arrangement with the dealer. I'm reluctant to 

specifically comment on a competitor. 

Senator O'NEILL:  Can Toyota insist on access to all the dealer acquired data? 

Mr Callachor:  Toyota and its dealers have a data-sharing arrangement, which is basically an agreement on 

how best to work with data, jointly, between the two. 
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Senator O'NEILL:  Have you had any disputes about data that you've had to resolve? 

Mr Callachor:  Since we've had the data agreement? None. 

Senator O'NEILL:  When was that resolved, that data agreement? You can take it on notice, if you want to 

check the date. 

Mr Callachor:  I'm not sure, actually. I'll have to take that on notice. 

Senator O'NEILL:  That's fine. I note, and it was put on the record again this morning, that you have an 

agency model in New Zealand. It was noted that there was a 10-year preparation period to move to that model. 

What was the rationale for establishing the model, and how does the size of the market in New Zealand compare 

with that in Australia? 

Mr Callachor:  The market is extremely different between New Zealand and Australia. For instance, the major 

number of vehicles sold are imported used vehicles and it tends to be a very old car park. It's a very different 

market from the Australian market. 

Senator O'NEILL:  Do you know why there's an agency model there, given your indications that you're not 

going to move to that in Australia? 

Mr Callachor:  The market itself is so fundamentally different. They felt, in New Zealand, that with the 

market difference—their market and forecast, into the future, of disruption and where it was heading—the agency 

model would be the most successful way to move, for themselves and their dealers, into the future. In the case of 

Australia— 

Senator O'NEILL:  It was more negotiated and not imposed. Is that what you're saying? 

Mr Callachor:  I don't know the details, to be absolutely honest. All I know is the general. 

Senator O'NEILL:  In terms of Australia, does Toyota have any plans to introduce an agency model in the 

next five years? 

Mr Callachor:  No. 

Senator O'NEILL:  I draw your attention to the department of industry's draft voluntary principles for new car 

dealership agreements, which I believe the secretariat sent to you. I note in your submission you state reforms: 

… should be the result of a coordinated, informed and measured approach in consultation with all relevant stakeholders. 

Does Toyota Australia acknowledge that the purpose of government regulations is, generally, to protect the 

vulnerable? For example, what we saw with the Holden dealers has led to a very significant change to those car 

distribution businesses. Regulations should not get in the way of successful business operations, but they are there 

to protect. What are your thoughts about that? 

Mr Callachor:  Firstly, Andrew, do you have a comment? 

Mr Willis:  Only to say we're aware that, from the department of industry, I think, there's been some 

documentation put through and shared with a number of the associations to look at the principles. We're aware of 

that and we're working through that. In Toyota's case, and we look at our own business in that, we don't see how 

that provides additional value-add or safeguard mechanisms, necessarily, for us or our network. We've got these 

longstanding business practices, which already go above and beyond some of the previous requirements of the 

franchising code, and there are a whole range of other areas that are under study as well that provide additional 

ways of protection.  

In terms of our business, we don't see what the value-add is. However, each time we make changes it means 

that we need to go back and revisit documentation and go through processes. So it takes up a lot of our time and 

dealer time to generate the new documents just by the legislative requirements without necessarily providing what 

we would see as a value add. 

Senator O'NEILL:  Yes, I understand that. It's often called red tape, but usually it's there for our protection. 

These things don't emerge in a vacuum; they come when some gross form of exploitation or some terrible 

accident has befallen somebody and the government is called on to respond to an emerging reality. One of the 

emerging realities is that we have dealers like Honda Australia and General Motors terminating agreements with 

their business partners at very short notice and operating a very different model from yourselves. 

I understand why you might not think that these draft principles are essential for your business as it's currently 

operating, and I guess that Mr Hayes might agree with you with regard to that. But if everything were to be 

profoundly disrupted and the business model had to change in a very significant way at short notice, do you 

concede, Mr Willis and Mr Callachor, that there needs to be protection for Australian businesses to ensure that the 
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market is serviced properly, that consumers can be sure that they'll be able to get their warranties met on their cars 

and that we keep the great jobs and training across the country that is part of the network? 

Ms Zerial:  I believe that there are already a number of protections in place through various different legal 

mechanisms, including unfair contract terms legislation, which applies, for example, to small business and which 

will be the subject of future study and future reform, as announced recently. There were also very recent changes 

to the franchising code which provide more safeguards to dealers. So there have been a lot of recent changes—

some introduced as recently as June 2020—and I think that there's a lot of movement to protect people who may 

need protection and also that there are existing legal avenues for franchisees to explore in making claims for 

damages. 

Senator O'NEILL:  I know that what you've described are the government's discussion points, really, around 

what they think is happening in this space, and yet we've had submission after submission—many of them 

confidential because they're so frightened of the retribution of their OEM; clearly in a very different situation to 

what you're handling at Toyota—saying that the current proposed changes do not provide adequate protection and 

that the principles being considered need to be mandatory. 

I know that you're here to support Toyota, but with an understanding of the scale of unrest in the whole car 

provision market in Australia, which I'm sure you're aware of, would Toyota be willing to support their dealers, 

who have made it very clear this morning in their request to government to make the proposed principles 

mandatory? 

Ms Zerial:  As I understand it—and, obviously, I'm not privy to the drafting of the NTDA's submission—their 

request in terms of mandating rules is in relation to other brands, as they have knowledge of the operations of 

other brands. Therefore, as regards Toyota, we remain at our position, that further reform is not urgently required. 

Senator O'NEILL:  That's because your relationship is in a pretty good place; on the evidence that we've 

received, I understand that your relationship with the dealers is in pretty good shape and that they have a high 

degree of trust in that business relationship with you. But they're able to compare and contrast that with their peers 

and, because this industry is so important to the country, there has been support by Toyota dealers for these 

principles to be made mandatory. If they became mandatory, would Toyota depart the Australian market? 

Ms Zerial:  I'm happy to provide an initial response or, Matthew, would you like to do that? 

Mr Callachor:  We're not leaving Australia. 

Ms Zerial:  That's the same answer I would have given. 

Senator O'NEILL:  I'm glad that you concur about that because that's one of the comments that's been made 

by the FCAI and one of the threats—that if mandatory principles were adopted and if mandatory resolution of 

disputes occurred, there would be a massive flight of all the OEMs from Australia. How fanciful is that 

description, Mr Callachor, in your view, as the representative of the most successful brand in Australia? 

Mr Callachor:  The other thing you've got to remember is currently there are 69 brands in a market of one 

million, versus 69 brands in a market of 17 million in the US. That means not all brands are enjoying, probably, 

prosperity or returns that they would like to see. As a consequence, it's difficult to say that there wouldn't be 

brands that wouldn't withdraw from that viewpoint. I'm not privy to any brands' plans, so I have no internal 

information. But in just simply looking at the macro picture, I would imagine that some would basically have that 

as one of their options if it got too difficult. 

Senator O'NEILL:  But Toyota is determined to stay and keep doing good business in Australia? 

Mr Callachor:  We've basically got a great base here in Australia. People trust us. Our business model is 

working. It doesn't mean we're complacent whatsoever with ourselves and our dealers but we're certainly not 

going anywhere. 

CHAIR:  I'll just ask a concluding question before we finish. In the context of the mandatory principles versus 

voluntary principles, you said very strongly that because of a robust relationship with your dealers that they are 

not necessary; nevertheless, you're opposed to them. If you've got a robust relationship, in what way do they 

represent a risk to Toyota? 

Mr Callachor:  What we're saying is currently we don't have any requirement for them as Toyota. The other 

thing that Simone may have mentioned was the change in the code has only just taken place in June, so we 

believe it is pre-emptory to make further changes until we can see what the results of that would be. So from our 

viewpoint, we think that things can also morph, depending on how they're written, into the future. The business 

models are going to have to change into the future. Ours firmly has our dealers within our business model, but 

both ourselves and our dealers understand we are going to have the change we work as well to be relevant. 
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CHAIR:  Do you think in that context that making the code mandatory would in effect tie OEMs to having a 

business model that will always be centred around a dealership model and that some OEMs won't find that 

flexible enough for them? 

Mr Callachor:  Again, I'm not really privy to our competitors but this market is extremely competitive. There 

are 69 brands, one million vehicles and it's not even going to be a million this year, so everybody's under pressure. 

CHAIR:  In that context, it would probably serve Toyota well if there were a few dealership models and 

people had to innovate in other ways. Do you consider, from your own strategic point of view, that you will retain 

a dealership model but that other brands might move away from that and that will be a relative strength for you? 

Mr Callachor:  We think our dealers are a key strength or ours so we have no intention whatsoever. We have 

these discussions openly with the dealers and they raise with us that we have to continue to find ways into the 

future to jointly add value to what we sell to customers. 

CHAIR:  Yes, which might be something that hasn't been valued in the other dealership models, perhaps, for 

some time, which is somewhat ironic, given that GM Holden built its entire brand off a strong dealership model 

and Australian-made cars. Thank you very much for your evidence today. It's been very much appreciated by the 

committee. Were there any other questions from committee members? 

Senator O'NEILL:  I think your evidence was there are 1,600 Toyota employees in Australia. On notice, 

could you give me an indication of how they're distributed across the country and the sorts of roles that they fulfil, 

just to get a sense of what an OEM in Australia looks like. And are you a member of the FCAI? 

Mr Callachor:  Yes, we are a member of the FCAI. If we look at the 1,600, approximately 500 of them are 

actually involved in the logistics side of the business, particularly in parts, which would be the very great majority 

of the 500. Of those warehouses or basically Toyota parts centres, we have a large one in Brisbane, a very large 

one in Sydney, a newly built one in Melbourne and then, on top of that, we have a distributor in Western 

Australia, who has had a long-term relationship with us, which has a parts distribution. The other 1,100 people are 

mainly white-collar and they cover a very broad spectrum. 

Senator O'NEILL:  If I could ask you to review the evidence of the FCAI because, based on my hearing of 

their evidence, a lot of what they said doesn't actually accord with the evidence that you've given today. It seems 

there might be a range of views within the FCAI that weren't accurately represented in their evidence the other 

day. Thank you very much, Mr Callachor. 

CHAIR:  Thank you very much to Toyota Australia for your evidence today.  
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HORE, Mr Tim, Director of Sales, Mitsubishi Motors Australia Ltd 

HUMPHREYS-SCOTT, Ms Catherine, Public Relations Manager, Mitsubishi Motors Australia Ltd 

Evidence was taken via teleconference— 

[11:04] 

CHAIR:  I now welcome witnesses from Mitsubishi Motors. I understand the information on parliamentary 

privilege has been provided to you. I would now like to invite you to make an opening statement. 

Mr Hore:  Mitsubishi Motors is an Australian based automotive company. Together with its dealers, 

Mitsubishi contributes to the employment of over 5,000 staff across Australia. This year is the 40th anniversary of 

Mitsubishi commencing operations in Australia. In that time Mitsubishi has consistently increased its 

commitment to Australian consumers and our dealers.  

In July this year, Australia was designated as a leader market for Mitsubishi globally, showing Mitsubishi's 

commitment to Australia moving forward. Our dealers are critical to our success. They range in size from small 

remote dealers in outback locations to large corporate dealer networks that operate multiple dealerships and are 

larger than Mitsubishi Australia. We are committed to our dealers, as they are to us. Of our small dealers, more 

than 25 per cent have been with us since the commencement of our operations in Australia 40 years ago, and 

some are multigenerational family owned businesses.  

We want our dealers to succeed. When they do well, we do well and our customers benefit the most. Over the 

past 40 years we've created a culture that encourages open communications across multiple channels at all levels 

of the organisation. These are open to every dealer and their staff. Our dealers are represented by the National 

Dealer Council or NDC. The NDC provides an organised voice on behalf of the network of nearly 200 dealers. 

Mitsubishi and our dealer council consult with one another when there are issues of mutual opportunity or 

concern. Working with the NDC ensures we are well equipped to meet the needs of both consumers and our 

dealers.  

Mitsubishi is more than just a business. We support our customers and dealers and the communities in which 

they operate through our regional offices, or national efforts such as our community fleet program. In the past 12 

months, our focus has been in the area of disaster preparedness and recovery. We have introduced volunteer days 

for staff, provided an additional four weeks leave for frontline volunteers. Last year our community fleet program 

provided more than a million dollars in vehicle support to our partner organisations.  

Mitsubishi was shocked when it learned that Holden was withdrawing from Australia. We share the 

committee's concern regarding the impacts of this decision on Holden dealers, consumers and the broader 

community. I've been in the industry in a broad range of roles for more than 25 years and I've never seen anything 

similar to the Holden exit. It was sad to see the end of what was once a major Australian brand. Mitsubishi plans 

to grow its network of dealers. We’ve added former Holden dealers to our network. We've also directly employed 

former Holden staff. We look forward to them contributing to our ongoing success in the years to come. A 

number of our existing dealers were also Holden dealers. We have worked with them to repurpose their 

showrooms to represent the Mitsubishi brand.  

Mitsubishi understands that a focus of this hearing is the franchising code and the relationship between dealers 

and manufacturers. Our franchise agreement provides a strong foundation and shared understanding for 

Mitsubishi and our dealers' success. At Mitsubishi, ending a franchise agreement is always a last resort. There are 

no surprises for either side. If the dealer encounters any business challenges, there are policies and additional 

support available to help them get the business back on track. As we have said, our dealers' success is our success. 

Thank you for the opportunity to speak in front of you today. We are happy to answer any questions.  

CHAIR:  Thank you very much, Mr Hore, for your evidence this morning. There is a set of draft principles for 

the relationship between dealers and OEMs. What is your position in relation to that? I think it's partly covered in 

your submission, but I am keen to see how you characterise the need, or the lack of need, for such a set of 

principles in your relationships, or relationships more broadly.  

Mr Hore:  Yes. We received them on Friday afternoon. We had not seen them before or had any input into the 

process. However, we would very much like to see more detail regarding the principles. Our agreements already 

contain provisions for the buy-back of inventory, timely commercial settlement and dispute resolution. When they 

are ready for a full consultation with details, we are more than keen to participate in any formal proposal and 

provide feedback and consultation.  

CHAIR:  In that context, could you take on notice the extent to which—your dealer agreements seem to cover 

off on more of the points within those principles, whereas others seem to be more open-ended. I'm interested to 
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see—in the context of the franchising code and the amendments to that, which senator O'Neill is well across—the 

extent to which things that should be in other agreements—how much the agreements vary and whether they 

therefore breach or are not consistent with those draft principles and therefore might also contain unfair contract 

terms. It does seem that some of the agreements vary quite radically. You might need to take that on notice, given 

you've only just seen them. But I would be interested in any feedback Mitsubishi has on that.  

Mr Hore:  Certainly. We will take that on notice.   

CHAIR:  Thank you. Senator O'Neill.  

Senator O'NEILL:  If I can just go to your opening evidence, Mr Hore. Thank you for being on board today. I 

note you're the director of sales. Companies have different ways of naming people. Is that the CEO role in your 

organisation? 

Mr Hore:  No. It's not the CEO role. My remit is responsibility for sales and the [inaudible] network. Network 

development also comes under my job function. So I'm best placed within our organisation to answer questions 

today.  

Senator O'NEILL:  Just for the record, who is your CEO? 

Mr Hore:  Shaun Westcott.  

Senator O'NEILL:  Thank you very much. I noted that in your opening remarks you indicated that you have 

5,000 staff. Could you give me a breakdown of how many dealers there are, how many jobs in those dealerships 

and how many apprenticeships. Mitsubishi Motors Australia—your overarching entity—could you just break 

down the numbers for me? 

Mr Hore:  Yes. Certainly. Mitsubishi Australia has 150 direct staff, with a number of part-time workers on top 

of that, and the dealer network has almost 5,000 staff involved in the Mitsubishi brand, be that in sales, service, 

administration, finance et cetera  

Senator O'NEILL:  So the 5,000 is actually the dealer network; and Mitsubishi Motors Australia, who you are 

representing, employs 150 people? 

Mr Hore:  Directly. Yes.  

Senator O'NEILL:  Thank you. If you could take on notice the distribution of those roles across the country 

and also the distribution of your dealer network, that would be really helpful. Could you give me an idea of how 

many apprentices are employed by your dealer network? How many in the network? 

Mr Hore:  In terms of dealers, almost 200 dealers.  

Senator O'NEILL:  Sorry, you did say that in your evidence. How many apprentices? 

Mr Hore:  I'll take that on notice and come back with an accurate answer for you. Obviously, apprentices are 

an important part of our business, having such a large service footprint.  

Senator O'NEILL:  Exactly. Don't forget all the grey nomads who roam the country looking for a Mitsubishi 

sign when they need to go and get something checked. It's a very important part of the confidence to get out and 

see parts of the country, including Far North Queensland, the area that Senator McGrath comes from. I appreciate 

that distribution network. You made a comment about the devastating impact of the Holden withdrawal, which 

has led to a further extension of this inquiry, because we've seen already very challenging information about 

delays in warranty claims being properly processed and people getting their cars serviced in a timely way, as 

Holden has withdrawn. You also spoke about the fallout for some of your franchisees in the Mitsubishi network, 

who you've tried to assist by putting more Mitsubishis into their showrooms, by the sounds of things. Why is the 

Holden situation so devastating for Australians, and what risk does it bring into the market? What do we need to 

be aware of, Mr Hore? 

Mr Hore:  The big issue with the Holden one is that obviously it was an iconic brand within Australia and was 

seen as part of the fabric. That is why it has had such an impact, because so many people have had some 

interaction in some way with the brand. 

Senator O'NEILL:  So you think the only major loss is the sort of nostalgic connection, or is there more of a 

material loss to the Australian people now that Holden doesn't have that on-the-ground presence across a network 

with GM? 

Mr Hore:  There's certainly a nostalgic impact. It's very personal for a lot of people, understandably so. I'm not 

across the reasons why Holden departed the market. Obviously I can only refer to our position, where we're a 

brand that is very important to Mitsubishi globally, in terms of the Australian market being so important. A lot of 

our efforts go into building and producing cars that best suit that Australian market. For us, it's a very unlikely 
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event, just due to the fact that we are so focused on producing those cars and those cars that you mentioned that 

allow people to explore Australia and get out to see the best of what our country has to offer. 

Senator O'NEILL:  When relationships go bad, we understand that it's important to be able to go somewhere 

to resolve them. Are you aware that, in the two days before General Motors withdrew from Australia, Minister 

Cash directed them to engage in good faith in arbitration? 

Mr Hore:  No, I wasn't. 

Senator O'NEILL:  The minister told them to go and have a chat and sort it out. There was no resolution of 

the matters. Holden proceeded. People took their offers, under duress, with a deadline of 30 June, and we've seen 

General Motors depart. In that context, there is a very big push from the dealer networks to make arbitration 

mandatory. That is their request of the government, because it so spectacularly failed come the end of June. If the 

government were to make resolution of matters between OEMs such as yourselves and car dealer networks 

mandatory, would Mitsubishi leave Australia? 

Mr Hore:  Mitsubishi wouldn't leave Australia. As mentioned, we're a leader market. We're particularly 

important to our parent company. We build cars that are very much designed for Australians and the Australian 

lifestyle. We're here for the long term. 

Senator O'NEILL:  I really appreciate your frankness in response to that question. Thank you for your 

submission. One of the reasons that we wanted to call you was that not all business relationships are all smooth, 

and you've had some particular problems that we've become aware of. To try and get a sense of what happens in 

that context, I've got a line of questioning just about the power that operates, because that's one of the things that 

we've heard about. Despite the fact that there are 200 dealers in the network, with 5,000 staff, Mitsubishi 

Australia represents an overseas company that has very much more power than the small entities that are actually 

on the ground that people see as their Mitsubishi dealer. Has a dealer or dealers has ever complained to Mitsubishi 

about unreasonable targets that you've set? Some dealers have been told that around 800 to 900 vehicles per year 

are to be sold. Has that ever been a point of conflict between Mitsubishi Australia and your dealer network? 

Mr Hore:  Targets are often one of the most discussed areas between a manufacturer and our dealers. We take 

our target setting very seriously. We have a very sound methodology. We study intently the dealer's area that they 

operate in and the mix of cars that are sold in that area to come up with a target. But that doesn't mean the dealers 

are always happy with those targets. We work with those dealers in terms of how they achieve those targets and 

where they need to focus. 

Senator O'NEILL:  We heard from Toyota that they have a very sophisticated set of KPIs, that their 

relationships are built on win-win-win—I think is how they described it—for the distributor, the dealer and the 

customer, and that they've moved to a model that's more sophisticated than units sold. Does Mitsubishi 

acknowledge that setting high vehicle sales targets places very significant pressure on car dealers to meet 

bonuses, which then the car dealers can then use to help deliver savings through the consumer? 

Mr Hore:  We believe we set realistic targets for our dealer network. 

Senator O'NEILL:  Is it fair to say that your dealer network disputes those? 

Mr Hore:  Certainly, on occasions, we have dealers that question their targets. I don't think that's uncommon 

across the industry. 

Senator O'NEILL:  How do you resolve those points of conflict, Mr Hore? What mechanisms do the dealers 

have to resolve those if they feel that's unfair? 

Mr Hore:  The dealer network has many channels with which they can communicate to Mitsubishi Motors 

Australia. They have close relationships with the regions through their regional managers, the general managers 

of the regions and Mitsubishi's senior management. They also have the National Dealer Council, which represents 

the broader interests of the dealer network. The NDC is made up of a number of members that represent different 

regions and different types of dealer operations. They include rural dealers, provincial dealers and metro dealers. 

So a dealer has an opportunity to have a member that can represent their business in the fact that that member is 

familiar with the type of operation they would be running. We also have a dispute resolution in our franchise 

agreement. That resolution process has never been used by either party. 

Senator O'NEILL:  There might be a number of reasons for that. It's a good historical moment. But 

sometimes these things are not accessed, because they're ineffective or people feel that they could suffer 

retribution if they activate a dispute process. I might just leave it at that. I'll go to the NDC as the site at which 

these matters are mediated. How many times have Mitsubishi been before the NDC in the last couple of years to 

resolve these matters? 
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Mr Hore:  We have regular meetings with the NDC, and we engage regularly, as I mentioned in my opening 

statement, regarding areas of opportunities and areas of concern. 

Senator O'NEILL:  With regard to dispute resolution, how many times have you had to go to the NDC 

because your dealers have said they're not getting a fair deal from you? 

Mr Hore:  Not that many times, Senator. 

Senator O'NEILL:  Can you take on notice how many times you've gone to the NDC and give me an 

indication of how those matters were resolved and whether the targets that were set per vehicle went up or down? 

I don't want to indicate that you're the only car distributor for an OEM that has these challenges, but I am trying to 

get a sense of how power is operating in this sector. I want to make sure there's sufficient power for those dealers 

to ensure that they can get a good deal for their customers because they're my fellow citizens, and I'm very 

focused on them. I've personally heard it reported that Mitsubishi in recent years had been setting unreasonable 

targets and had pressured smaller dealers to engage in a practice called pre-reporting vehicles under cybersales or 

fake cars, I think is the terminology. Mr Hore, are you familiar with pre-reporting vehicle sales, also called 

cybercars or fake sales? What is that? 

Mr Hore:  You can only report a car once, but pre-reporting is where a car is reported prior to it going to the 

end user. 

Senator O'NEILL:  So you report it as sold, but it isn't actually sold—is that correct? 

Mr Hore:  It's sold to the dealer, not to the end user. 

Senator O'NEILL:  Okay, but the car is not sold until it's actually sold to the person who generally drives it 

around in the community. When I buy a car, I'm the buyer of that car and the car is sold to me. What is this pre-

selling cybercar or fake sales incentive? Why is Mitsubishi making Mitsubishi dealers purchase a car into their 

own business, rather than waiting for them to sell it? What is the incentive there for Mitsubishi to do that? 

Mr Hore:  I think the incentive is for the dealer to do that, to pick up bonuses or incentives that they can then 

pass on to the consumer. 

Senator O'NEILL:  So the business is structured so that you sell the car to Mitsubishi dealers, and you give 

them a bonus when they buy a car from you, rather than when a customer or a member of the public buys a car 

from them? 

Mr Hore:  There are a range of incentives. Some are directly to the customer; some are to the dealer network. 

Ultimately, that comes out to the customer. You may be aware that the VFACTS process of reporting cars 

changed at the start of January 2020. 

Senator O'NEILL:  Did it change because of this practice, Mr Hore, because it was so deceptive and there 

was no clear line of sight about the proper number of cars being sold? 

Mr Hore:  I think there was clear line of sight, but it certainly did change at the beginning of January 2020. 

Senator O'NEILL:  And what was the reason for that, Mr Hore? 

Mr Hore:  To ensure, I think, that a timely measurement of cars in and out was provided. 

Senator O'NEILL:  So, in fact, the practice was so widespread that it was actually distorting the accurate 

reporting of how cars were being sold in Australia, and a range of incentives were built in to create that distortion 

that disadvantaged the motor dealers? They were holding stock that they'd paid Mitsubishi for that they hadn't 

actually sold? 

Mr Hore:  That they had additional money on—in the role of the distributor, we wholesale cars; dealers do the 

retailing. 

Senator O'NEILL:  Yes, I understand that, but the practice has been changed because it wasn't a healthy 

practice. The impact on businesses is well-documented on the public record in this inquiry, and, indeed, in the 

inquiry into franchising in Australia run by another committee. Can you confirm for the public record: in the last 

five years, what would have been the largest number of cars pre-reported at any one time? 

Mr Hore:  I'll take that question on notice, Senator. 

Senator O'NEILL:  Could you give me an indication of the volume of pre-reporting over the last five years, 

and could you give it to me in the context of the actual sales so that I can get a good sense of what was going on 

and the scale of pre-reporting? Thank you. Can Mitsubishi, for the record, agree that these vehicles were never 

sold to a retail customer but were reported as sold, or as demos, to improve Mitsubishi's reporting of the market 

share in Australia? 

Mr Hore:  No, I can't confirm that. That was— 
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Senator O'NEILL:  Do you deny that it had that impact, that if you sold a certain number of cars on the 

books, even if the cars hadn't actually been sold to real people, that it enabled you to report a higher volume of 

market share? Is that accurate? Did it allow you to do that, Mr Hore? 

Mr Hore:  No, it doesn't, because, as mentioned earlier, you can only report the car once. So when the car is 

sold to the end user, if it was a pre-reported vehicle, it doesn't count again. So you're not getting an advantage in 

market share. 

Senator O'NEILL:  But, at a point in time, you would be. 

Mr Hore:  Not necessarily. It depends what you've put on and what you've onsold. 

Senator O'NEILL:  When you give me your on notice— 

Mr Hore:  It's a timing issue. 

Senator O'NEILL:  It is a timing issue. When you give me your on notice report, could you give me the 

months across the year so I can see what happens in terms of the movement there. Has Mitsubishi ever 

encouraged dealers to pre-report vehicles or report fake sales to boost a sense of market share in the country? 

Mr Hore:  No. 

Senator O'NEILL:  If I can go to the evidence that we received on Thursday, are you familiar with the 

evidence that came from the US car dealers peak body? It said that they have protections in place to protect 

vulnerable dealers in the No. 2 car selling market in the world. Did you hear their evidence or see any of it at all, 

Mr Hore? 

Mr Hore:  I saw some of it but not all of it. 

Senator O'NEILL:  Are you aware that they gave evidence that, because of the power imbalance between the 

car dealer networks and the OEMs such as Mitsubishi, 50 states across the US legislated to provide protection to 

the industry? Do you have a view about the need for protection for car dealers in the industry here in Australia, 

Mr Hore? Is it like the US, after we saw what happened to Holden? 

Mr Hore:  The Holden example is highly unusual. We wouldn't be successful today without our effective 

working relationship with our dealers. We believe the code provides the foundation for the relationship and gives 

us a shared understanding, and we think it works effectively with the different sizes and dynamics of our 

respective business partners. It's a relationship that requires dependence on one another, or coexistence. As a 

manufacturer, we bring certain things to play, in terms of product, specialised training, marketing and resources 

process, and these are sometimes what smaller organisations or dealers couldn't access, develop or provide 

themselves. The dealer is extremely important because they provide the local expertise, the local community 

knowledge and the ability to look after our customers effectively and efficiently. But, as we've spoken about, that 

doesn't mean it's always beer and skittles. There are occasions where we don't see eye to eye in terms of how it's 

best to run the brand in Australia. 

Senator O'NEILL:  Of course in business there's always a contest of ideas, and sometimes people will just do 

things to stay in business because they've got money invested and they need to continue, even if they're not happy 

with the arrangement that they have with their supplier. That's why there's a thing called the manufacturing code. 

Do you acknowledge that the car dealership-manufacturing relationship is not a standard franchising model but 

instead has got particular characteristics that make it different from other franchises? 

Mr Hore:  To a degree, yes, I do. Obviously, for starters, in terms of our franchise agreement, there is no 

requirement for the dealers to pay for having a Mitsubishi franchise. And the size and dynamics of the franchise 

network in Australia is significant. As I mentioned in my opening statement, it goes from small, rural dealers in 

outback Australia to large Australian organisations that are larger than Mitsubishi itself. So the dynamics of the 

Australian model, I think, are very, very different from what the franchising model was originally designed to 

provide for. 

Senator O'NEILL:  I have to agree with you, Mr Hore. I think things have changed quite rapidly and there 

needs to be some significant change. Would you support a standalone dealership code specific to this industry? 

Mr Hore:  We would certainly be willing to participate in looking at it, but we would require considerable 

detail to be able to make a decision around that. 

Senator O'NEILL:  Mr Hore, do you see the dealers as essential stakeholders in your business? 

Mr Hore:  Absolutely. 
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Senator O'NEILL:  Are you aware that they're represented by the AADA, who have petitioned very, very 

vigorously for greater protections for the industry and who support mandatory principles for new car dealership 

agreements and mandatory arbitration when things fall apart? Are you willing to support your dealers? 

Mr Hore:  We feel that our current franchise code provides that opportunity. We have acted in good faith 

within the code. We have unconscionable conduct within the Australian Consumer Law. We believe that there are 

protections in place and there have also been recent changes to strengthen the code. 

Senator O'NEILL:  I think it's fair to say that the OEMs have come today supporting the recent changes, but 

all of the evidence from the dealers was there is no support for the changes. Not to verbal them, but they see them 

as window-dressing that is not meeting their needs. They need greater protection. They actually need mandatory 

codes, mandatory principles and mandatory arbitration if it all goes belly-up, so to speak. As I asked at the 

beginning, would you leave Australia if any of these things became mandatory, Mr Hore? 

Mr Hore:  Based on the fact that Australia is such a critical market to Mitsubishi, we have no intention of 

leaving the Australian market. 

Senator O'NEILL:  I'm very heartened by that. 

Mr Hore:  We want to grow our presence and our sales performance, and we want more customers driving 

Mitsubishis. That is our aim in the Australian market. 

Senator O'NEILL:  Making these relationships of integrity mandatory rather than voluntary would just be a 

small step up for you at Mitsubishi—is that correct? 

Mr Hore:  We would require to see the detail around it to be able to respond to that question. 

Senator O'NEILL:  Okay. I just have a couple of closing questions. There's a dealer that recently closed in 

Dubbo. As the Director of Sales, I'm sure you're aware of that place. 

Mr Hore:  I heard you reference it last Thursday. 

Senator O'NEILL:  What was that business called and how many people did it employ? 

Mr Hore:  Sorry, Senator, it wasn't a Mitsubishi dealership. 

Senator O'NEILL:  Do you know how many people it employed? 

Mr Hore:  No, I don't. 

Senator O'NEILL:  Could it be roughly in the region of 30? 

Mr Hore:  It could be. I don't wish to seem vague, but I don't believe that it was one of our dealers. 

Senator O'NEILL:  So you have not had a dealer close in Dubbo? 

Mr Hore:  No. We have representation in Dubbo. 

Senator O'NEILL:  The protections that were in place for purchasers of vehicles there, can they still service 

their vehicles in the local area? 

Mr Hore:  I gather that they would be able to. I'm not sure what brand it was. We've had long-time 

representation within Dubbo and still do. 

Senator O'NEILL:  Does it trouble you at all, Mr Hore, that, following Holden's departure, there have been 

reports of delays in warranty response? Is that the kind of thing that would be likely if, say, a big company like 

Mitsubishi were to dissolve its network and move to an agency model? 

Mr Hore:  We have no intention of leaving Australia and we're actually not interested in the agency model. 

We don't think that's a model that would best suit our business. As I mentioned, we're actually growing our dealer 

network, increasing the size of it, and we firmly believe that our dealers are critical to our success. The best 

performance we're going to get is from finely motivated, entrepreneurial dealerships that are maximising every 

available sales opportunity. We believe that is best given to us by the current model that we're operating. 

Senator O'NEILL:  Thank you, Mr Hore. The dealers who are in contact with us through the dealer networks 

and through the AADA, and also dealers who are in contact with this committee in confidence because they're 

concerned about the power imbalance and the risk to their business from the power that resides with you, with 

Mitsubishi, are seeking protection. They want the government to provide them with mandatory principles for new 

car dealership agreements. They are seeking mandatory resolution through arbitration, if necessary. Why does 

Mitsubishi see the car dealers receiving the protections that they seek from the government as being a cost rather 

than ensuring a successful partnership? 

Mr Hore:  As stated previously, we need to see the detail to understand the impact of the guiding principles. 

But changes to the code frequently do cause cost and resource usage both for manufacturers and for the dealer 
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network. As mentioned, there have been some changes that have been incorporated into the franchise agreement. 

We believe it's prudent to actually let those changes be viewed to see what impact they make. Continual change to 

the code is difficult. The code has been changed almost every three years, which is considerably shorter than our 

typical dealer agreement term. 

Senator O'NEILL:  I guess if it were working properly we wouldn't need to change it. But there have been a 

lot of requests over time. Thank you very much for your evidence, Mr Hore. 

CHAIR:  Thank you, Mr Hore, for your evidence today on behalf of Mitsubishi Australia. 
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COLLINS, Mr Stephen, Director, Honda Australia 

Evidence was taken via teleconference—  

[11:41] 

CHAIR:  We'll now move to our next witness, from Honda Australia. Good morning, Mr Collins. Do you have 

any other colleagues joining you in giving evidence today? 

Mr Collins:  It's just me today. 

CHAIR:  I understand you've received information on parliamentary privilege and the protection of witnesses. 

Mr Collins:  Correct. 

CHAIR:  I now invite you to make an opening statement and, at the conclusion of your remarks, I will invite 

members of the committee to ask you questions. 

Mr Collins:  Honda Australia appreciates the opportunity to participate in this inquiry. We are a wholly owned 

subsidiary of Honda Motor Company Ltd, selling and distributing vehicles and parts in Australia since 1969. We 

directly employ 160 people. We have 104 dealerships across the country, all of which are independent 

franchisees, and they, in turn, employ approximately 1,800 staff. In 2020, Honda will sell approximately 29,000 

new vehicles in the COVID impacted market, affording us a market share of approximately three per cent. We 

pride ourselves on a reputation of quality and reliability that is valued by many customers in Australia and around 

the world. 

I think, as this committee has already heard, the Australian automotive market is arguably the most competitive 

in the world, with 67 brands competing for a total volume of just over one million units per year. As such, the 

relationship between dealers and distributors is extremely important for the continued success of the Honda brand. 

We recognise the need to work cooperatively to deliver the best outcomes for customers. Like many brands, we 

engage regularly with individual dealer operators and with our dealer council, working together to resolve issues. 

The business model in the automotive industry has effectively not changed in well over half a century. It's a 

complex business of new cars, used cars, service, warranty, parts, finance and insurance, and it's getting more 

complex, with electrified, autonomous and connected cars. I think as this committee has heard, at the same time 

it's fragmenting with car-sharing and many online services, just to name a few. On top of this disruption, the 

industry has just clocked over 31 consecutive months of declining sales, noting the downward trend was well-

established prior to COVID. 

The business model today has served us well, but in our view, it's outdated, it's broken, and it must change. It is 

simply not sustainable, and the outcome will be disastrous unless we at Honda change. In May 2019 we openly 

discussed with our business owners these challenges and the uncertainty of the future. We informed our dealers 

that we were conducting a full review of our business with the aim of reporting back with a sustainable business 

plan for Honda and its dealers into the future. It took us nine months to complete this detailed review. In March 

this year we announced our intention to change our business model from July 2021 to ensure our survival, two 

years prior to the conclusion of our current dealer agreements. These changes included, amongst other things, 

transitioning to a more premium positioning with lower volumes; requiring significant changes to our dealer 

network; and also changing to an agency model for new cars. This decision was very significant, and it is purely 

aimed at securing our long-term future. We are 100 per cent committed to the Australian market, but we need to 

be viable to be sustainable. Failure to be sustainable will see more brands exit. We understand these changes are 

tough on dealers, particularly those who will not continue their journey with Honda. It's emotional, and it's never 

easy to receive these difficult messages. 

We undertook a thorough, objective and considered process to determine which dealers would form part of the 

new agency model. We did not target specific dealers or arbitrarily preference some dealers over others. We have 

also adopted a consistent and transparent approach to our dealings with the exit dealers since our announcement 

was made. This included a process of consultation and a compensation framework which, in our view, is fair and 

reasonable. The framework aims to put dealers in the position they would have been in had their dealer agreement 

been performed by Honda to the end of its term. We partnered with leading accounting firm Deloitte to help us 

manage this process. At no point has Honda, either directly or through Deloitte, engaged in any intimidation 

tactics or placed undue pressure on dealers to accept compensation packages. Each dealer was given the 

opportunity to put in submissions and engage individually. We answered any queries the dealers had. liaised on 

their submissions and thoroughly assessed the submissions that were made. We also encouraged the dealers to 

obtain independent professional advice, which many of the dealers have done. We gave 15 months notice and we 

actively participated in mediations that, more often than not, yielded results. As I'm sure you would appreciate, it 
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would be inappropriate for me to disclose specific details about what was discussed confidentially and agreed 

with some dealers. However, I would like to tell this committee that we have come to a commercial resolution 

with over 80 per cent of the exiting dealers, with more expected to come in the coming weeks. Going forward, we 

are working with each dealer to ensure that the wind-down of their Honda business is done in a smooth and 

respectful way, ensuring dealers can continue to operate during the transition period and customers can continue 

to receive a high-quality service. 

We are very excited about the introduction of the agency model from 1 July 2021. Under the agency model, 

our Honda representatives will sell new vehicles on Honda's behalf, rather than in their own right. This will apply 

to the sale of new vehicles only. We believe that the changes to our model will lead to an improved customer 

experience, making it more transparent, simpler and more enjoyable for customers. One of the features of this 

new experience will be the introduction of price certainty across the network. We believe this will give customers 

greater clarity and remove the pressures—often unwanted—associated with buying a new vehicle. 

For many months now, we have been working closely with the remaining dealers and expect that they will 

form part of the agency model. We've also been working closely with the National Honda Dealer Council. We're 

currently working to finalise the terms of this new model. I thank you for giving me the opportunity to make this 

opening statement, and I'm happy to take any questions that you have. 

CHAIR:  Thank you, Mr Collins. In terms of your dispute resolution procedures that exist as part of your 

existing arrangements, some of which have changed, with former dealers, can you give us an outline of how 

you're going about resolving any disputes associated with your change in model? 

Mr Collins:  Back in late March of this year, we met with all of our dealers—the remaining dealers and also 

the exiting dealers—one-on-one to explain the results of our review and what the process would be going 

forward. We partnered with Deloitte and set up what we called a dealer relations office. This was set up to take 

submissions from the dealers who will no longer be part of our network as part of the discussion and consultation 

with regard to the compensation framework. This was a process that was documented to all of those dealers—how 

that would work, what submissions we would consider and what would be the time frame of those discussions. So 

this process we saw was really very effective in having the open lines of communications. I have to say that these 

discussions are tough; these are very tough discussions. Some of these businesses—I think as this committee has 

heard—are long established businesses, so they're tough discussions. But we had a very transparent and, I think, 

well-documented process for how the consultation would happen. In a number of instances, we reached 

agreement with operators. Where we were not able to reach agreement through that process, we actively 

participated—as we should—in mediation. Again, many of those discussions in mediation yielded successful 

commercial outcomes. 

CHAIR:  Have any changes been made to those exiting arrangements based on those negotiations? 

Mr Collins:  Sorry, can you repeat the question? 

CHAIR:  Have any changes been made in relation to those exiting arrangements and compensation 

arrangements based on those representations? 

Mr Collins:  Absolutely, they have. Our framework, if you like, covered a number of different areas. Our 

framework, in particular, covered lost profits for the remainder of the term of the agreement, a rental component 

and capital expenditure as well as wind-up costs of buying back stock of both new vehicles and parts. Dealers, as 

a part of their normal financial reporting to us, provide us with their financials. Through Deloitte, we allowed the 

dealers to submit to us any changes or variations to that financial data. Again, I can't go into specifics, but I would 

absolutely suggest that in the vast majority of cases we erred on the generous side where a submission had been 

made which was over and above the dealer financial information that we had. 

CHAIR:  In that context: if a dealer felt that they were still unsatisfied with that outcome relative to the 

investments they had made, are there any further steps that they can take? Are there legal avenues? Ultimately, it 

has to be a sense of your contractual arrangements in terms of how they're separated. 

Mr Collins:  Ultimately, if we aren't able to come to an agreement through the actual consultation process that 

we initiated—we participated in all mediations and, again, I think those yielded some very good outcomes for 

both sides—and where we've had a small number of mediations which failed then the courts will decide on the 

termination. We have a very small number of dealers which remain unresolved and we're still working actively 

with those dealers to resolve those matters prior to court action. 

CHAIR:  Thank you. Senator O'Neill. 

Senator O'NEILL:  Mr Collins, I just want to get your role on the record, because every organisation is a little 

different: are you the equivalent of the CEO of Honda Australia? 
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Mr Collins:  I'm not the CEO. We have a Japanese expat CEO. His name is Hiroyuki Shimizu—I can provide 

his details later, the spelling of that, if you like. 

Senator O'NEILL:  Thank you. 

Mr Collins:  He's the CEO and managing director. I'm one of two local executive directors at Honda Australia. 

I'm certainly most suited to answer any questions that the committee may have. 

Senator O'NEILL:  Okay. Sorry, what was the CEO's surname? 

Mr Collins:  It's Shimizu. 

Senator O'NEILL:  Mr Shimizu doesn't work in Australia; he runs the business from— 

Mr Collins:  Yes, he does. 

Senator O'NEILL:  He works in Australia. Where does he operate out of? 

Mr Collins:  Out of our head office in Melbourne, sitting alongside me. 

Senator O'NEILL:  Okay. Is there a reason why he wasn't able to be here today? 

Mr Collins:  I'm the most suitable person to answer any of your questions. 

Senator O'NEILL:  Right, thank you. You gave evidence today that there are 104 dealerships and 1,800 jobs. 

Mr Collins:  Correct. 

Senator O'NEILL:  Do you know how many apprentices? 

Mr Collins:  I don't have that information at hand. It would be several hundred, but I can take the exact 

number on notice. 

Senator O'NEILL:  I'd appreciate that on notice. Do those numbers match the peak of Honda's presence in 

Australia? What were your peak numbers? 

Mr Collins:  The number of dealers would be very close. I would suggest that our peak might have been 107, 

so very close in terms of the actual dealerships nationally. The employee number varies, often by the cycle of 

different franchises. I would suggest that the peak number of employees—and I don't have the exact number with 

me—would have been back in 2007, which was the peak of our sales. 

Senator O'NEILL:  Right. If you could take that on notice, that would be great, and the same with 

apprenticeships. 

Mr Collins:  Yes, I can take those on notice. 

Senator O'NEILL:  And any other traineeships that you have. If I can go to July 2021, how many dealerships 

will you have then? 

Mr Collins:  We're still finalising that, because we are still in discussions with future dealers. But I would 

expect, in terms of dealerships, we will have close to 100. 

Senator O'NEILL:  When I have received evidence that indicates that there are 30 to 40 Honda dealerships 

that are being terminated under the new model, that doesn't fit with those numbers. 

Mr Collins:  We are changing the representation model. If I give you an example, it might provide clarity. 

Currently, for example, we have 14 dealerships in Melbourne owned by, I think, 11 or 12 owners. So we are 

reducing the number of ownerships to a much smaller number. In metro markets, we will have a smaller number 

of owners, and we are moving to what is called a 'hub-and-spoke model', so a smaller number of owners will have 

multiple sites. The actual representation, in terms of being able to get cars serviced or purchase vehicles, will be 

quite similar to what it is today; the ownership structure will be quite different. 

Senator O'NEILL:  So there will be no reduction in the number of sites for Honda distribution? 

Mr Collins:  There may be a small number, but it will be small. 

Senator O'NEILL:  That's quite interesting. On notice, could you provide me with the franchise model and 

then the agency model footprint? I would appreciate that, so that I can understand it. 

Mr Collins:  We won't have finalised the actual footprint for agency until the end of this year. We're still in 

discussions— 

Senator O'NEILL:  I do understand that and I won't hold you to it, but I do want to get an indication of the 

shape of it, going forward. 

Mr Collins:  We will be happy to provide that. 
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Senator O'NEILL:  Does Honda acknowledge that they've terminated many Australian Honda dealers 

effective 1 July 2021, even though those dealers had agreements with Honda which do not expire until 30 June 

2023? 

Mr Collins:  We provided notice to 24 owners across 28 sites that we would be cancelling those agreements. 

Senator O'NEILL:  Did you provide prior notice to the dealers of these terminations? 

Mr Collins:  We provided notice in March of this year. As I think I said in my opening statement, we had 

provided notice to the entire network that we were doing a full review. That was back in May 2019. And we 

provided notice to those dealers, one on one, in March of this year. 

Senator O'NEILL:  For the record, did Honda inform the dealers that the rationale for the termination of mass 

dealer agreements is that Honda Australia is losing $200 million per annum in Australia due to exchange rates 

with Thailand? 

Mr Collins:  We informed the dealers that the reason for our decision involved numerous factors. One of those 

factors was the financial viability of Honda in Australia. There were other factors involved, which— 

Senator O'NEILL:  That was your general evidence, but I've asked a specific question. Was one of the factors 

that you raised with your dealers that Honda Australia is losing $200 million per annum in Australia due to 

exchange rates with Thailand? 

Mr Collins:  I don't believe we ever said how much it was because that is confidential information. But, 

certainly, we were very open and transparent with the dealers that the weak Australian dollar was having a 

substantial financial impact on our business. 

Senator O'NEILL:  It could potentially be in the order of $200 million; is that correct? 

Mr Collins:  Again, that's confidential information, but I can say it was very, very significant. 

Senator O'NEILL:  There are conditions on which we can encourage you to tell on the public record what's 

going on. I'll ask you to give consideration to that. It is for the Australian people that we get these facts on the 

record. Saying that it's commercial-in-confidence doesn't really cut it here, so I ask you to be mindful of that 

going forward. I'll ask you again. It's been reported to me that Honda Australia made representations to dealers 

that Honda was losing $200 million per annum in Australia due to exchange rates with Thailand. Is somebody— 

Mr Collins:  As I said, we were very open with our dealers that the weak Australian dollar was causing a 

severe financial impact on our local operations. I don't believe we ever spoke about the exact dollar amount, but 

we were very open both at the dealer council level and in some individual dealer discussions about the impact of 

the weak Australian dollar on our business. 

Senator O'NEILL:  But you did have the discussions—and I should actually believe the record of multiple 

people who reported it to me I expect. How much did Honda Australia show in profit before tax for the financial 

year ending 31 March 2020? 

Mr Collins:  I don't have that exact figure of our profit here, but we certainly recorded a profit. As you may or 

may not know, we have an advance pricing arrangement in place with the Australian Taxation Office and the 

national tax office of Japan that means we need to fall within a range of local profitability. I don't have that exact 

number in front of me but certainly it fell within that range. 

Senator O'NEILL:  For the year ending 31 March 2020 would it be in the order of profit of $34.85 million? 

Mr Collins:  It would be within that range, yes. 

Senator O'NEILL:  How much did Honda Australia show in profit before tax for the financial year ending 31 

March 2019? 

Mr Collins:  Again, I don't have those figures at hand. 

Senator O'NEILL:  Would it be in the order of $54.6 million? 

Mr Collins:  I don't have that figure at hand. I don't want to speculate. 

Senator O'NEILL:  Mr Collins, you are the director and you've told me that you're the best placed to answer 

my questions. The profitability of your business is something I think you should be aware of. You haven't got the 

figures to hand, but I'm asking you if the profit before tax for the financial year ending 31 March 2019 for Honda 

Australia was in the order of $54.6 million. I would expect you might be able to recall if that's somewhere near 

the truth? 

Mr Collins:  Again, I don't have that figure in front of me. It may well be within that range. 

Senator O'NEILL:  Does it sound about right? 
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Mr Collins:  It could well be right, yes. 

Senator O'NEILL:  I will ask you to take that on notice to be 100 per cent sure. In the same financial years, in 

you financial statements you've not included information relevant to the developments in the group as it may 

'prejudice the group'—under the heading likely developments. What do you mean by 'prejudice the group'? 

Mr Collins:  I'm not aware of that so I can't answer that. 

Senator O'NEILL:  You're the director of Honda Australia. I'm asking you about your financial statements. It 

says that you've not included information relevant to developments in the group as it may prejudice the group, and 

that came under the heading of likely developments. Were the likely developments the plan that you were 

hatching to change the business model and move from a franchising model to an agency model? 

Mr Collins:  I don't have that information at hand. What I can categorically say is that the decision that we 

made to restructure our business, which was a very difficult decision, was made in very early March of this year. 

What wording is in our financial statements, which I don't have in front of me, I'm unable to comment on. But the 

decision that we made in terms of our restructuring—I was involved in those decisions—was in early March of 

this year. 

Senator O'NEILL:  Could you take on notice what you meant and give a full explanation to the committee of 

what you meant by 'may prejudice the group'? Would Honda Australia accept the nondisclosure was more likely 

to prejudice Australian Honda dealers than any other party? 

Mr Collins:  Again, I don't have that information in front of me so I can't answer that question. 

Senator O'NEILL:  You'll take that on notice if you can, thanks. It's been reported that Honda dealers are not 

satisfied with the compensation being offered. In fact, we've heard evidence of a current court dispute that you're 

having with one of your most successful car dealers. And we had a report, which you alluded to in your opening 

remarks, about intimidating behaviour. Would Honda Australia acknowledge that terminated dealers were offered 

compensation which a large number of dealers consider inadequate? 

Mr Collins:  No. What I would say is that we have resolved just over 80 per cent of the disputes. So, I would 

suggest that the vast majority think it's reasonable. 

Senator O'NEILL:  Would Honda acknowledge that the compensation doesn't include any payment for the 

redundancy costs of the Australian dealers? 

Mr Collins:  Yes. 

Senator O'NEILL:  Nor does it include loss of value to the substantial property costs of owned, purpose-built 

Honda dealerships? 

Mr Collins:  There is a capital expenditure component to our compensation, and we've worked through that 

with each individual dealer. 

Senator O'NEILL:  You may have worked through it, but it is not considered adequate by many of those 

you've been dealing with. Is that correct? There's that point of contention in almost every negotiation. 

Mr Collins:  I don't think that's correct. Again, I would refer to the fact that over 80 per cent have been 

commercially resolved. 

Senator O'NEILL:  People walking away because they can't stand the pressure anymore, or they're worried—

cutting their losses and running from situations—is often described quite comfortably by the language that you're 

using. I'm trying to get to the detail. Among the 80 that you consider to be successfully negotiated, how many of 

them disputed the loss of value to the substantial property costs of owned, purpose-built Honda dealerships? 

Mr Collins:  I think it would be a very small percentage. 

Senator O'NEILL:  So, there were very few concerns about capital investment? 

Mr Collins:  There were capital discussions, and I was in on every single one of those discussions and the 

mediations. So, I would not say— 

Senator O'NEILL:  Did people ask for more than you were willing to give? 

Mr Collins:  Yes. 

Senator O'NEILL:  And they finally signed. How many of them were happy when they signed? 

Mr Collins:  We came to a commercial outcome. It's never easy— 

Senator O'NEILL:  Especially when you're the little guy—when you're a small business against a big 

multinational like Honda, you don't have much power in those negotiations, do you? 
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Mr Collins:  I would deny any intimidation of any dealers within any of these discussions. Whether the dealer 

is large or small— 

Senator O'NEILL:  Why are they reporting it to the Senate, then? Australian business people are pretty 

resilient. They have a pretty good go, they get out there and they do their best. We've got the No. 1 successful 

trader for Honda in Melbourne appealing to the Senate, saying: 'We had an agreement. They walked away. 

They've used all their power. They've employed Deloitte. We've been intimidated and we haven't got any 

adequate compensation. They're not going to pay us anything for redundancy costs. We're not covered properly 

for our capital investment.' That's what we're hearing from small businesses—successful businesses. 

Mr Collins:  I reject any comment that we were intimidating in any way. We had an open, transparent 

framework. We had an open, transparent communication. We've been to mediation in absolute good faith. So, I 

would absolutely deny any intimidation whatsoever. 

Senator O'NEILL:  Open and transparent communication from one powerful entity to a less powerful entity 

doesn't always look like open and transparent communication to the less powerful person. I'm sure you're aware 

of that. 

Mr Collins:  Yes, I can understand that that could be the case. 

Senator O'NEILL:  How did Honda determine which Australian dealers would be granted an agency model? 

Mr Collins:  Again, I do not plan to go into the detail, but we had a very objective process of selecting which 

dealers we would continue with in the future. I'll give you some examples. Sales performance is one component 

of that. Cultural sync to our future model is another component, as well as customer satisfaction, whether that be 

customer satisfaction on the sales side or on the services side. My memory is that there were close to a dozen 

different criteria, which we objectively went through, without favour whatsoever, dealer by dealer, state by state 

and market by market, with no variation whatsoever to those criteria. 

Senator O'NEILL:  Can you provide those criteria to the committee on notice? 

Mr Collins:  I would need to check on the confidentiality of that. So, let me take that on notice. 

Senator O'NEILL:  You can talk to the secretariat about whether it needs to be confidential, but I'm certainly 

interested in seeing the 12 criteria that you used, and any further documentation about how you then implemented 

that. Does Honda Australia acknowledge the agency model and planned agreement forces dealers to transfer their 

customer data ownership to Honda for no compensation? 

Mr Collins:  Senator, our view is that the data is jointly owned between us and the dealer.  

Senator O'NEILL:  Do you have an agreement to that end? 

Mr Collins:  I beg your pardon? 

Senator O'NEILL:  Do you have an agreement to that end? Is that documented in any way? 

Mr Collins:  I don't think it's documented specifically within our dealer agreement but that's certainly our 

view. 

Senator O'NEILL:  So you've just asserted your right to data, but there is no formal agreement of the kind that 

we heard about from Toyota with their dealers? 

Mr Collins:  Our view is that the data is jointly owned. 

Senator O'NEILL:  That's your view. There is no formal agreement to that end. That's just your view, is that 

correct? 

Mr Collins:  We have no formal data-sharing agreement. 

Senator O'NEILL:  Does Honda Australia believe that customer data is worthless? Of no value? 

Mr Collins:  I would say that data clearly has some value. It is very, very clear within our agreement that we 

believe that the data is jointly owned. So— 

Senator O'NEILL:  Which agreement are you referring to there, Mr Collins? Because you just told me that 

you don't have a data agreement, which was hard negotiated by the evidence of Toyota—both the National Toyota 

Dealers Association and Toyota Australia. They worked very, very hard to come to an understanding of this 

incredibly valuable asset that they both wanted to share, which is customer data. Honda never established a 

formal agreement with any of the Honda dealers around the sharing of data. Is that correct, Mr Collins? 

Mr Collins:  Separate to the existing dealer agreement, that is correct. 
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Senator O'NEILL:  But, in the shift of your business model from a dealer network to an agency model, you 

are subsuming all of that data and claiming it as your own for redistribution at your discretion. Is that correct, Mr 

Collins? 

Mr Collins:  Senator, we believe it's jointly owned. 

Senator O'NEILL:  You believe it is, but you have no documentation and you don't have formal agreement 

from your dealers? 

Mr Collins:  Our view is that it's jointly owned. We do not have a separate agreement, as I've said. But we 

believe it's jointly owned. 

Senator O'NEILL:  If I believe that my neighbour's car should be mine, I don't have a right to take it. It's 

theirs, they own it, they have value, they use it. If a car dealership has data and it's of so little value that you are 

not willing to pay for it, why are you taking their data, Mr Collins? 

Mr Collins:  If this is in reference particularly to the compensation package, the principle of our compensation 

package is to put the dealer in the same position they would have been in had the period of the contract been 

continued until the end. Our view is that that's a component of loss of profit, as well as rent, capex and exit cost, 

not customer data. 

Senator O'NEILL:  Your contention is the data is jointly owned even though there is no agreement. How 

much compensation did you give people for taking their data? 

Mr Collins:  I've already outlined our compensation components, and it does not include data. 

Senator O'NEILL:  Could you say that again, Mr Collins? 

Mr Collins:  I've just outlined the components, the high-level components of our compensation package, and 

there's no specific component of customer data. It's with reference to loss of profits, capex, a rental component, as 

well as wind-up costs et cetera.  

Senator O'NEILL:  So, effectively, you want their data, you're taking their data, you claim it's jointly owned, 

but it's of no dollar value. Otherwise you would be compensating them, Mr Collins. 

Mr Collins:  We believe it's jointly owned, Senator. I'm sorry to keep repeating myself but that's our view. 

Senator O'NEILL:  I'm sure the Honda dealer is a lot more sorry that you keep repeating that. 

CHAIR:  Can I ask, if it's jointly owned and you want to assume entire ownership of it, does that not mean it 

should be part of a compensation package? 

Mr Collins:  Our view is the compensation package which we have provided essentially puts the dealer in the 

same position had the contract been seen through to its end. 

Senator O'NEILL:  I'd like you to give some quick answers, if you can. The committee's heard evidence of a 

transition agreement that you're asking Honda dealers to sign, which waives their rights to compensation if they 

do not sign the new agency agreement. Is it correct that this transition deed can forfeit some of their legal rights 

under the agency agreement, even though they've been deprived of the opportunity of reading it? 

Mr Collins:  No, that's not true. We provided a transition agreement to all of our future dealers some weeks 

back. That was provided to them at the same time we provided the full agency agreement. We've provided all that 

documentation. The signing of that transition deed is for dealers who sign on to our agency agreement and it just 

governs what happens in the transition. I would say, on that front, that we have provided a lot of this information 

to all of the remaining dealers since March of this year. Yes, it has evolved, as we've discussed with our dealer 

council, but we have been very open in providing all that documentation and opportunity for consultation with 

those dealers. 

Senator O'NEILL:  My understanding is that the agency agreement you say you've provided is simply a 

model of one, that it's not particular to any of the businesses. I ask again: why are you asking dealers to sign 

transition agreements that limit their legal rights to compensation? It doesn't sound like it's very much of a 

genuine partnership. It sounds like it's quite one-sided. 

Mr Collins:  We believe it is absolutely a partnership. Just let me explain very briefly. Back in March, we 

provided a terms sheet, which was a precursor to our agency agreement. Some weeks back, we provided all of our 

dealers with the agency agreement in the form that we will be asking those dealers to sign. It was not personalised 

to every individual dealer, because we wanted to give all of our future partners the opportunity and plenty of time 

to understand the content of that. We will be going— 

Senator O'NEILL:  And each one of those is identical and they will all be given the same terms and 

conditions. Is that correct, Mr Collins? 
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Mr Collins:  Correct. 

Senator O'NEILL:  When a dealer signs a new agency agreement, will Honda guarantee the financial 

performance under the agreement if it declines in the first one or two years and, therefore, pay compensation to 

Australian small-business owners? 

Mr Collins:  We will not be guaranteeing. However, I will say that within the standards, which are referred to 

within the agency agreement, there is, upfront, a compensation component to that, should we not see out that 

dealer agreement. As per the changes in the franchising code, we have already put that into the future franchise 

agreement—agency agreement, I should say. 

Senator O'NEILL:  The evidence that we received with regard to Astoria Honda, which is on public record, 

shows you're in dispute with Astoria Honda and that you've employed Deloitte to communicate with them and 

existing dealers. Was Deloitte employed by Honda Australia—specifically, a section of the firm called the 

restructuring services—because of its experience in insolvency and administration? Why did you terminate 

Astoria Honda's agreement, and did you receive legal advice prior to terminating dealer agreements in respect to 

Australian law? 

Mr Collins:  Yes, of course, we received legal advice. We appointed Deloitte for their experience on both the 

OEM and the dealer side. As you might be aware, Deloitte have a very large dealer services operation as well. So, 

firstly, they're a global leading accounting firm, and, secondly, they were able to provide balance to some of these 

very difficult discussions. 

Senator O'NEILL:  If the principles for new car dealership agreements were made mandatory or if arbitration 

becomes mandatory, would Honda Australia leave Australia? 

Mr Collins:  No. 

CHAIR:  Thank you, Mr Collins, for your evidence. I am sorry to rush things along. 

  



Tuesday, 24 November 2020 Senate Page 31 

 

EDUCATION AND EMPLOYMENT REFERENCES COMMITTEE 

BLACKHALL, Mr David, Managing Director, Raglan Ridge Advisory 

Evidence taken via teleconference— 

[12:24] 

CHAIR:  Welcome. I understand you've received information on parliamentary privilege and the protection of 

witnesses. Do you have any comments to make on the capacity in which you appear? 

Mr Blackhall:  I would add that I am the owner and operator of the consulting business Raglan Ridge 

Advisory. 

CHAIR:  I invite you to make an opening statement. 

Mr Blackhall:  I thank the committee for the opportunity to address the inquiry today. I come before you with 

quite a broad-ranging background in most aspects of the car business. This includes owning and operating car 

dealerships myself as well as senior appointments at the Ford Motor Company and Jaguar Land Rover and 

working in various markets around the world in those capacities. I have also served as a member and as a 

treasurer of the Federal Chamber of Automotive Industries. For three years, I was the chief executive officer of 

the Australian Automotive Dealer Association. I have held non-executive directorships on various private 

company boards and I presently serve as a non-executive director on the board of Eagers Automotive, the largest 

listed automotive company Australia. These diverse experiences give me a comprehensive understanding of the 

key issues that impact on the effectiveness of relationships between manufacturers and franchise new car dealers. 

I have closely perused the submissions from the vehicle manufacturers and from the Federal Chamber of 

Automotive Industries. Some of these contain assertions that are at odds with my firsthand experience of dealer 

network policy at some brands. I have summarised these into nine key themes. I understand that the secretariat 

has made a copy of that list and it is available to the senators today. In the interests of time, I will only comment 

on three of those themes. These three points are attitudinal and cultural settings that do not build symbiotic 

relationships between dealers and some of the manufacturers. I want to recognise that that statement is a 

generalisation. I freely acknowledge that some manufacturers do indeed build formidable, long-lasting 

relationships with their networks. That said, too many do not. 

The first concerning theme that runs through many of these submissions can be summarised in the following 

words: 'There's nothing to see here. There is no power imbalance in these relationships. Dealers are big enough to 

look after themselves.' When you read the detail, the patent absurdity of comparing the capacities of even the 

largest publicly or privately held Australian dealer groups with the crushing power at the disposal of 

multinational, offshore, fortune 500 listed manufacturers just screams off the page at me. I think further comment 

on this comparison is pointless. 

The second overarching argument can be summarised as follows: 'The existing regulations offer sufficient 

protection and further action is unnecessary.' I think we saw just how hollow that claim is when Holden decided 

to leave town permanently. There are plenty of other examples of how that particular claim just does not ring true.  

My third and final point concerns the adoption of the so-called fixed price agency model. It's common ground 

that the fixed price agency model arises from the need for vehicle manufacturers to engage customers using what 

is called an omni-channel strategy—in other words, engaging with the customer on any screen anywhere and at 

any time, at home, at work or at the dealership. The proponents of this model argue that the fixed price element 

within the model takes away the key pain point for many car dealers—that is, the haggle over pricing. We can 

accept that assertion, I suppose, at face value, but for me the jury is out as to whether or not customers actually do 

achieve a lower overall transaction price under the fixed price concept. Of course, some customers simply like to 

bargain. As a dealer in Western Sydney, I had no chance of selling a car to a consumer if I wasn't prepared to 

deal. I was also part of an experiment when the Ford Motor Company introduced fixed, no-haggle pricing via a 

retail joint venture with dealers in Australia. The so-called RJV was not successful and no-haggle pricing was 

reverted to the more traditional model that still applies today. 

A further point I'd bring to your attention about fixed price agencies is that the manufacturers own the new 

vehicle inventory and so are able to tightly control pricing and discounting, which is not good news if you are a 

savvy consumer. For fixed pricing to work, they not only need to own the new cars but they've got to own the 

secondary discount channel of near-new, pre-reported, demonstrator and service loan vehicles. And then there's 

the thorny issue of trade-ins. Online models are emerging around the world that might solve that, but none of the 

markets I've studied in detail where fixed price is employed—and I studied all of them—have really solved the 

two-transactions challenge: the sale of the new car and valuing the trade-in. 
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The other key point on this is that the manufacturers of course transact direct with buyers and the agents merely 

facilitate the process. The financial transaction for the sale of a car never hits the agent's books. It's important and 

it could be important in terms of the Australian Taxation Office in the future. We don't know. I'm not saying it 

will be, but it could be. This gives the manufacturer direct access to the customer relationship, which previously 

was primarily the province of the franchise dealer. Senator O'Neill touched on this issue in the Honda case, where 

the data was transferred without compensation. 

Now, it's important to note that, when it comes to the use and monetisation of the consumer data, the 

manufacturers have big plans. Some say that 80 per cent of the cars they sell by 2030 will be connected to the 

internet of things. This generates massive opportunities to bundle up services and monetise them using that data. 

I'd like to turn now briefly, as I finish, to what I see as the main regulatory challenges to ensure that changes to 

distribution arrangements are made fairly and with due compensation to dealers who are not being included in the 

networks. When the relationship breaks down under the current rules, the last-resort protection is a legal redress 

under contract law. I'd like to ask the committee to please carefully examine ways to bind these large offshore 

wealthy multinationals into a fair compensation process on termination or nonrenewal of a franchisee or agent 

agreement. We need to find a do it without resorting to expensive litigation. 

A key ministerial adviser asked me yesterday if I thought vehicle manufacturers would opt into a binding 

agreement on a voluntary basis. I had a pretty disappointing answer for him based on my past experiences. Again, 

ministers of the Crown requested General Motors to engage voluntarily, and they did not so in the Holden matter. 

Manufacturers will always be happy to go to court, because they're confident they have the deepest pockets in the 

room. If court action remains the only solution as it is today, dealers will never receive full and fair compensation 

for their life's work. 

In every city, town and village across this broad land, we've got societal lifelines that are constituted by jobs, 

apprenticeships, businesses, families in our capital cities, support charities, sporting clubs, community service 

obligations, and moral support as well as financial and physical support in those communities. I think that the 

3,100 franchise new car dealers and the 56,000 Australians working in these retail industries deserve protection 

from callous treatment at the push of a button or the stroke of a pen in a far off place. If mandatory binding 

arbitration is truly beyond our reach for constitutional reasons, as we're being told, I challenge all of us to think of 

a practical answer to protect the stakeholders I've listed above, who deserve our help and our protection. I thank 

you for your attention and I'm very happy to answer questions and elaborate further as required. 

Senator O'NEILL:  Thank you very much, Mr Blackhall, for your very succinct, very considered contribution 

to this inquiry by the Senate Education and Employment References Committee. There's so much that you've said 

in that opening statement. I go to the questions that I already had prepared, but I do want to ask you about your 

final comments there about mandatory arbitration and making sure that there is an option for businesses when all 

goes bust, when it all falls apart. You said that the Holden example shows us what we really need to know about 

making binding arbitration optional. You also spoke about deep pockets. Can you give us your view of what 

actually happened with the GM-Holden demise and the cost for Australians as a consequence? 

Mr Blackhall:  Obviously, I'm on the outside looking in, but I do so with a pretty reasonable background in 

and understanding of the industry and how it operates. I think the decision to withdraw the Holden brand from 

Australia, if I'm being totally honest about it—which I will be—was quite a painful decision for General Motors. I 

don't think they made it capriciously or at the drop of a hat. I don't think it was done over a short period of time. 

In fact, from when I was on the FCAI board, I know that the agonising decisions, first about withdrawing 

manufacturing from Australia and then, probably, the same trajectory on withdrawing the brand from Australia, 

would have been deeply considered in Detroit and locally in Melbourne. But I think the way the actual 

withdrawal of the total brand has been done was ham-fisted. I don't think it was handled well. I think the reason 

that General Motors were so recalcitrant about reacting to the Minister's suggestions to engage in voluntary 

binding arbitration was that commitments had been made. They'd engaged their own experts and struck their own 

compensation plan, and they were not going to be budged on it no matter what happened. This is what you see in 

large offshore-managed corporations, where the local management may have equity at the centre but it waxes and 

wanes depending on who's in the chair and what's going on at the centre. In General Motors' case, there was a hell 

of a lot going on at the centre if you think about their abandonment of the European markets and the right-hand 

drive markets, shutting down right-hand drive manufacturing entirely and so on. 

I just think that it was a complicated decision. I accept it was a painful decision. I don't think it was handled 

well, and that meant they were not going to move no matter what happened. The idea of asking a company like 

that, which has made a long, painful decision and arrived at what it thinks is the right compensation level, to 

voluntarily indulge in arbitration is fanciful. It's never going to happen. As I said to the adviser who called me, I 



Tuesday, 24 November 2020 Senate Page 33 

 

EDUCATION AND EMPLOYMENT REFERENCES COMMITTEE 

don't believe it ever will happen on a voluntary basis, because all of these corporations, even the good ones, are 

bound by the same sort of corporate structures. These decisions do take a long time, and once they're made they're 

made, and it's seen as a great sign of weakness if that decision then is revised and revisited. The CEO sitting in the 

offshore centre, wherever that might be, will be very strong with the local team: 'No, the decision is made.' 

On that particular matter, of course—I'm sure the senators have heard this, and I know you have, Senator 

O'Neill—the dealers went off and secured their own expert, who came up with a compensation figure probably 

three or four times the number being offered by General Motors. So it wasn't as if General Motors were within the 

ambit; they just decided on a number. They decided it using inputs they provided to their expert. With duelling 

experts and deep pockets, who's going to win? General Motors are. 

Senator O'NEILL:  And they did, which is why there is a proposal for draft principles for new car dealership 

agreements to overcome some of this power imbalance, and it is also very much worth considering the 

development of a mandatory binding arbitration for when everything starts to fall apart. I've asked each of the big 

manufacturers this morning whether, if the principles became mandatory or if arbitration became mandatory, they 

would leave Australia. Thus far, their answer has been a resounding no. They are committed to being in business 

in Australia. I'm assuming that might have something to do with profit. What, in your expert view, would be your 

response to those questions? If these principles, which I'm sure you've seen, and arbitration became mandatory, 

would the big car companies from overseas leave Australian shores? 

Mr Blackhall:  In my view, absolutely not. You touched on profit. That's part of it. There's also prestige. 

There's also global footprint and, by the way, there's sunk cost. These companies are here. To be perfectly open 

about it—and I've done it—the cost of arriving in Australia and setting up to trade imported vehicles into 

Australia is low. It's rented office space. It's a few local people—up to maybe a hundred or two hundred, it doesn't 

matter; we're not talking about thousands and thousands. So the costs of entry are low, and the profit opportunities 

are rather good in Australia, if you manage your brand properly. There are spectacular examples of the local 

branches of international companies who are amongst the most profitable subsidiaries of those companies. I've sat 

in meetings in my own role working for manufacturers, where the spreadsheets are lined up country by country 

across the world and the contribution margins are looked at, and Australia is quite often near the top of those lists. 

So do I think they'll leave? No, I don't. Do I think there are some that should leave? Yes, I do. When you look at 

the market share of some of these people, you do ask yourself why they're here. But that's consumer choice, and 

we're not going to rattle the sabre about that. But to answer your question directly: I do not think they'll leave—

certainly not for that reason, anyway.  

Senator O'NEILL:  What's your opinion of General Motors' departure from Australia, in terms of how they 

treated their existing dealers, and the ongoing problems that that is setting in train for people with warranties et 

cetera?  

Mr Blackhall:  I think I've made myself clear on how they treated the departing dealers. I think the 

compensation was derisory. I think they're unwillingness to participate freely and openly in an independent 

arbitration process was not consistent with the corporate standards I'd like to see. But that's their decision. As 

regards warranty, what I know of General Motors' reputation globally leads me to the view that they're unlikely to 

maliciously go out and put their customer relationships, their legacy customer relationships, at risk. I forget the 

number, but I think it's 1.2, 1.3 or 1.5 million General Motors products on the roads in Australia. That's a 

powerful future revenue stream for quite a few years. I don't see them souring that pitch on their own. But what 

does happen, and I've seen this happen—I'm not just talking about General Motors now—is the maladministration 

of warranties sometimes trips people up. I've been personally involved in quite a few of those issues over the 

years. To try to answer your question in a straightforward way, I don't think they're going to purposefully go out 

and do that. I'd be staggered if they did. It's not in line with their overall global reputation, and I think they 

understand their obligations under the consumer legislation in Australia anyway. They made a warranty. They 

made an arrangement. I think they'll stand behind it.  

Senator O'NEILL:  I hope that you're right, Mr Blackhall. Do you see any differences between what General 

Motors did and what we're seeing now with Honda and its dealers?  

Mr Blackhall:  Yes, I do. I know the gentlemen that own and operate Astoria Honda have appeared before you 

and have legitimate issues to resolve, and I don't want to deflect from that, but I will make a bold statement: 

generally speaking, I think Honda has made a more acceptable fist of this than General Motors has. I heard some 

of Mr Collins's evidence before, which is in line with what I've found working in the field. A lot of issues for 

Honda dealers that are currently being dealt with are, I think, being dealt with relatively cleanly and 

professionally. I'm not going to make a comment about whether compensation is adequate or inadequate. But I do 

think the process is known, it's being professionally managed and handled, and I've detected a willingness—
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talking to some Honda dealers—on the part of Honda to listen and to at least sit down. The thing that rankled the 

most for many Holden dealers was just the door being slammed in your face, after 30 or 40 years—or five years 

or ten years; it doesn't matter. The door was slammed shut in your face and there was no discussion. I go back to 

my comment: that was ham-fisted. The way Honda's handling it—at least to me, from the outside looking in—

seems a lot more balanced.  

Senator O'NEILL:  Can I let you know, Mr Blackhall, that we're receiving a number of in-confidence 

submissions from dealers who have a different view. We have had a report of intimidation by Deloitte that alludes 

to the deep-pocketing behaviour you described: 'We'll see you in court. We'll outsee you. We'll last longer than 

you. You'd better take it or leave it'—that kind of language practice. I'd prefer to have your version of reality, but 

we are getting reports of that kind. 

Mr Blackhall:  I might be delusional; I don't know! 

Senator O'NEILL:  You seem very lucid to me; that's why I'm worried! 

Mr Blackhall:  I've not spoken to the dealers you're talking to, so that information is new to me. It's not 

surprising in that it is a tough situation that these dealers are in, and I think Honda probably will play a very tough 

line when they need to. So thank you for that; I will take that on board. 

Senator O'NEILL:  Do you think there should be a standalone car industry code that regulates car 

manufacturers and car dealers, due to its unique nature? 

Mr Blackhall:  I do, and I base that opinion on a number of factors that have a long trajectory for me. I was 

the CEO of the Australian Automotive Dealer Association for a three-year period. I was asked to come in and get 

the organisation on its feet and get it known on Capital Hill. I did that, and I transitioned to Mr Voortman in a 

very planned transition that I think went quite well. 

I'll go back to the time when I was working with Rod Sims's team at the ACCC on the in-depth retail industry 

market study they did into the car business. If you read that study and the conclusions of that study, there was a 

very firm indication—as firm as the ACCC can get on these matters—of the need to re-examine the protections 

for car dealers under the franchising code and to consider a standalone solution. I made it my personal 

objective—and I now get held to ransom on this by members of the AADA, who remind me of how badly I 

failed—to put the establishment of a standalone automotive code on the agenda in Canberra, and we did get it on 

the agenda. We've got some progress under the franchising code, but, in my view, it is nowhere near the answer 

we need. The schedule is interesting but the code still has fatal flaws. We need a separate automotive franchising 

code. That is my belief. 

Senator O'NEILL:  Can I draw your attention to the department of industry's draft voluntary principles for 

new car dealership agreements, which I believe the secretariat has sent to you. Considering the actions of Honda, 

General Motors and Mercedes-Benz, do you think these principles should be voluntary or mandatory? 

Mr Blackhall:  There's a one-word answer—mandatory, definitely. 

Senator O'NEILL:  If these voluntary principles as they stand had been in place and made mandatory prior to 

General Motors' departure from the Australian market, do you think the executives located in Detroit, in the USA, 

would have taken them into account? 

Mr Blackhall:  I do. They would have had to take them into account because, if they're mandatory, they have 

some power of punitive punishment associated with them, presumably. The people who were organising the 

activities in Australia would have had to pay attention to them. I definitely think that would have been the case. I 

think you've, in the past, alluded to the comments from a senior Mercedes-Benz executive, Britta Seeger, who 

made the very bold statement in a media conference that they would introduce their new model of distribution—

the fixed-price agency model—in any market they could, but wouldn't if there was a legal impediment. I think 

that says it all. 

Senator O'NEILL:  The legal impediment that exists to Mercedes-Benz taking that action in the US is 

legislation in each of those states that was petitioned by the car dealer networks there? 

Mr Blackhall:  Correct. 

Senator O'NEILL:  That is the protection that our car dealer networks are seeking. It operates effectively in 

the US. Do you believe it could operate effectively here? 

Mr Blackhall:  I believe it could. We've done work previously, when we visited the National Automobile 

Dealers Association in the US. We listed those codes, we looked at those codes and we looked at California and a 

number of different states, and we know that those principles could be lifted and incorporated into legislation here 

and would work effectively. 
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Senator O'NEILL:  If the principles we're talking about had been in place prior to Honda's switch to an 

agency model, do you think executives in Tokyo, Japan, would have taken them into account and paid Honda 

dealers the compensation they believed they were entitled to? 

Mr Blackhall:  Having spent a good deal of my time, when I was running Asia-Pacific, in Japan, absolutely. 

There would be a complete rejection of the idea of breaching a mandatory set of principles, absolutely. 

Senator O'NEILL:  If the voluntary principles were in place prior to Mercedes-Benz's switch to an agency 

model, do you think Mercedes-Benz would have recognised the dealers' claim to compensation for goodwill and 

their data? 

Mr Blackhall:  If they were mandatory, yes. 

Senator O'NEILL:  So, once again, you do believe that the principles need to be mandatory, and binding 

arbitration needs to be mandatory, to protect the current Australian car dealership network and all of the benefits 

that flow to the 56,000 Australians who work in it, plus, as I think you described it, the moral and the physical as 

well as the business benefits to Australia? 

Mr Blackhall:  Correct. If I could make a gratuitous comment on that: I'm not a constitutional lawyer—in fact, 

you don't meet many constitutional lawyers, but you meet a lot of people who have opinions about the 

Constitution—but, if there is actually a constitutional impediment, a proper constitutional impediment, to 

mandatory binding arbitration, then we have an obligation, surely, to find a way round that. I don't know whether 

we would be talking about going to each and every state jurisdiction and saying to the Attorney-General, 'We 

need you to legislate this in this state because.' I suppose that work can be done, but it seems a very longwinded 

way to get to the same answer that could readily be done if the federal government were to simply make 

arbitration mandatory, find a way to do it. I'm sure if we were talking about Facebook or Google or Twitter, they'd 

find a way to do it if they had to. I have been told by friends on Capital Hill that those companies are saying they 

will volunteer to join a code, so that's good news, but I don't think you'll ever get— 

Senator O'NEILL:  That's the story today. I think when push comes to shove we all know how multinational 

corporations work, and it's not always in the interests of the Australian citizens. 

Mr Blackhall:  Correct. By the way, then we only had four or five to worry about. There are 67 brands in 

Australia at last count. Getting them all into the voluntary code would be quite a feat, I think. 

CHAIR:  We're going to have to wind up shortly. I just had a couple of questions very quickly also. I think 

both Holden and Honda have spoken about their use of Deloitte as if that's been a fair and independent process. 

As someone who has consulted in this space, it's Deloitte's role to serve the company that's paying the bill for that 

particular service, is it not? 

Mr Blackhall:  I suppose that's true of every single service organisation, but let me pull back a bit and say to 

you: Deloitte certainly are a company of significant integrity. They run a first-class consulting business. They are 

owners of massive amounts of information on the industry, so they sort of are the go-to people if you've got a first 

choice, usually. But you're right: you'll get the result that you brief in. You will sit in the briefing meetings and 

say, 'This is what we're trying to achieve,' and they will take a look at their data set and take a look at the other 

information and provide you with an answer. So it doesn't surprise me, but I'd be uncomfortable impugning them 

in any way. I don't think that would be true. 

CHAIR:  No. I think you have made the point that I was seeking to make in a much more articulate way, 

because indeed they are used by many different parties in the space. In the context of a mandatory code—

mandatory principles being enforceable, mandatory arbitration et cetera—do you think that there are importing 

companies that are also considering changing their model that would rush to do so before it was enforceable? 

Mr Blackhall:  It's a strong possibility. We've always said that, if those principles and mandatory arbitration 

became enforceable, you'd need to have some sort of clawback process. I think the leading brands—you can tick 

off the top five or six—wouldn't, but there would be brands that would, yes. So you'd need to prevent that. 

CHAIR:  You used the word 'clawback'. If we were to suggest binding arbitration and these principles—and 

that's yet to be determined—what would the principles be that we would need to look at in the context of 

clawback? 

Mr Blackhall:  I'm not suggesting we try to draft it here in this discussion, but would it not be possible to write 

the regulation, or the act or whatever we have, in such a way as to say: 'On the day it's announced, changes to the 

business model will be subject to a scrutiny process to ensure that the changes are not being devised to avoid 

responsibility under the act or under the regulation'? I'm sure the draftsman could come up with something. 
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CHAIR:  Thank you. I'm sure it's been done before in this space—though not particularly in relation to cars. 

Senator O'Neill, you look poised to speak. 

Senator O'NEILL:  I do want to ask one question about the FCAI. Mr Blackhall, you've had a connection 

with the FCAI. Their evidence is profoundly at odds with the dealer network, and they seem particularly annoyed 

that we're undertaking this inquiry at all. Why are they so stridently opposed to the protection of small businesses 

in Australia? 

Mr Blackhall:  My time there expired quite a while ago, so I can't really update you on current thinking. I 

think the philosophical point of departure for FCAI is that there is enough regulation. That's really what their 

submission says, in brief terms: 'There's enough regulation. Why do we need more regulation?' But that bounces 

off another assumption that I referred to—that dealers are big enough and bold enough to look after themselves. 

Yet we've just seen, in the case of the story about Honda, and in the case of multitudes of Holden dealers, that that 

just patently isn't true. So I think the underpinnings of their philosophy are: 'It's a free market; look after yourself; 

there's too much red tape already; let's get on with business.' That is fine, philosophically but, in practical terms, it 

just doesn't defend the people we need defended. 

Senator O'NEILL:  With the franchise model, there is competition—people can shop around for a good price. 

The fixed-price model is something that the FCAI are absolutely advocating for. Once it's fixed, if it's fixed at a 

high price, that means Australians are just paying more for their cars—isn't that the case? 

Mr Blackhall:  You'll hear an argument against that, along the lines of: 'We all have algorithms and big 

datasets that allow us to dynamically adjust the transaction price on offer to reflect the broader market.' There are 

two things I'll say. I examined the rolling out of similar models to this in other countries in detail. The pricing 

mechanisms all failed out of the gate. It's one thing to talk about clever algorithms and big datasets. It's another 

thing, in my experience, to put them together so that they work in the way intended. So, as I said in my opening 

comments, I think the jury is out on whether or not a fixed-price model will actually deliver lower transaction 

prices to consumers; I really do. When you talk to the ACCC on this matter, though, they have a different view—

well, they have an expected view. Their view is: 'Look—if the price of every E-class Mercedes-Benz in Australia 

is fixed, and you don't like that, go and buy an Audi. There's still competition.' So, the anti-competitive aspect 

doesn't really fly. 

Senator O'NEILL:  It only does between the dealers, to put downward pressure on cost? 

Mr Blackhall:  Yes. Correct. 

Senator O'NEILL:  Thank you very much. Thank you, Chair. 

CHAIR:  Thank you, Mr Blackhall. We will now suspend for lunch. 

Proceedings suspended from 12:59 to 13:32 
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NOMIKOS, Mr Jason, Director of Network Development and Customer Management, Mercedes-Benz 

Australia/Pacific Pty Ltd 

VON SANDEN, Mr Horst, Chief Executive Officer, Mercedes-Benz Australia/Pacific Pty Ltd 

Evidence was taken via teleconference—  

ACTING CHAIR (Senator McGrath):  I now welcome representatives from Mercedes-Benz Australia. I 

understand that information on parliamentary privilege and the protection of witness and evidence has been 

provided to you. I now invite you to make a short opening statement. At the conclusion of your remarks, Senator 

O'Neill will commence questioning. I understand Senator Pratt, the chair, is joining us now. 

CHAIR:  Thank you, Senator McGrath. 

Mr von Sanden:  Thank you for the opportunity to speak with you all today on behalf of Mercedes-Benz 

Australia. Mercedes-Benz Australia was established in 1958. Currently our passenger car network has 53 

dealerships across 64 dealership locations in each state and territory, including a strong presence in regional areas. 

In fact, 27 of our 53 dealers are in rural and regional areas, and 30 of our 53 dealers have been part of our network 

for more than 10 years. The success of Mercedes-Benz Australia is closely clinked to the success of our dealer 

network. We are proud to operate a highly performing and successful dealer network. Our dealers consistently tell 

us via anonymous satisfaction surveys that they're highly satisfied. They are vital to ensuring the continued 

success and sustainability of the Mercedes-Benz brand in Australia. 

We have listened to and read submissions made by others to this inquiry and we are grateful for the opportunity 

to discuss with you how our new agency model represents a better way to service Australian customers than the 

traditional licensed dealer model that we and most other manufacturers currently operate under. In doing so, we 

hope to provide clarity on some aspects of our proposed model that appear to have caused concern. Our new 

model, called retail of the future, has been designed in collaboration and consultation with our dealer network. It 

is therefore bespoke to Mercedes Benz and different from other models being considered and/or introduced by 

other manufacturers. As with all dealership agreements, agency or licensed, it will be entirely governed by the 

Franchising Code of Conduct and by the Competition and Consumer Act. 

We began discussing our new agency model with our dealers in 2017. During its development we have actively 

considered the input and views of our dealers, our national dealer council and its dedicated subcommittee, and 

external stakeholders such as the AADA and the department. In December 2019, we gave our passenger car 

dealers formal notice that the agency model would be introduced with an indicative commencement date. We then 

confirmed by written notice in February 2020 a commencement date of 1 January 2022. No Mercedes-Benz 

dealer will have their dealer agreement terminated. When the current term of that dealer agreement ends, all 53 

dealers will be offered a code-compliant agency agreement. 

To briefly summarise the benefits of our agency model for dealers: it will only apply to new passenger car 

sales. Second-hand car servicing, part sales, finance and insurance, which, together, account for approximately 70 

per cent of dealer profitability, will not be subject to the agency agreement. No dealer will be required to 

undertake any significant capital expenditure or relocation in order to operate as an agent. Mercedes-Benz will 

fund all inventory of new passenger cars and dealers will no longer be responsible for that cost. The model will 

ensure a more equitable system for regional dealers by guaranteeing access to all vehicles Australia wide and 

thereby moving a significant amount of economic activity back to regional communities. We are confident that 

the average profitability of dealer businesses across the network will be maintained under the new model, and 

have undertaken modelling to verify this. 

The relationship between manufacturers and dealers are long term and we have always negotiated with them in 

good faith. These relationships and the wider car industry must endure changing customer demands and economic 

conditions. There must be flexibility for manufacturers to adjust the way they operate, and adapt their 

arrangements with dealers to meet market challenges. We believe that the current law, as recently amended, 

allows this to occur, whilst adequately protecting dealers. We believe our model will help to future-proof the 

business of both Mercedes-Benz and our dealers, particularly those in regional communities, while providing 

consumers with the change they want. 

That brings me to the last point in this opening statement about our new business model: Australian consumers 

are at the heart of the initiative, and we firmly believe they will benefit under the retail-of-the-future model. It will 

increase transparency and trust with our customers, shifting the experience from a price-centric approach to a 

service based one. Our research tells us that 60 per cent of customers would prefer a haggle-free purchasing 

experience; that 74 per cent find the negotiation process difficult and wished there were a better way; and that 65 

per cent find the overall purchase process mistrustful and lacking transparency. Control will be placed in the 
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hands of the consumer by giving them access to the full range of Mercedes-Benz cars, regardless of their 

postcode, guaranteeing them a single price and removing the need to haggle. Rural and regional based customers 

in particular will have a better and fairer buying experience. 

In conclusion, we believe our new agency model is a win for the customer and a win for our dealers. We look 

forward to answering your questions. 

CHAIR:  Thank you very much. Senator O'Neill will kick off. 

Senator O'NEILL:  Thank you very much for your submission and thank you for coming to answer questions 

here in the Senate today. I am very pleased to hear about your interest in regional and rural Australia because so 

often that is overlooked in so many parts of government and business. 

I want to go to a problem that I've become aware of: I understand it happened about two years ago and I 

believe it involved getting Mercedes-Benz vans certified here in Australia. Are you aware of this issue? 

Mr von Sanden:  To be honest, I'm not aware of this issue. Basically, we have prepared this on the car side 

and, whilst I'm the CEO, my main responsibility is for the car business. But I'm happy to take that on notice and 

provide you with the information. 

Senator O'NEILL:  Okay, thank you for coming prepared for the nature of the questions. I'm just trying to 

establish what sort of relationship you actually have with your dealers. Of course, when we step out of the house 

we always try to put our best foot forward and I'm sure that you're trying to put on the record what Mercedes-

Benz is doing that's right. But I understand that there has been a problem, and I'd be surprised if either you or Mr 

Nomikos didn't have general knowledge of this problem, seeing as I'm a senator, I'm not in the industry and I 

know about it. So, if you can give your answers in general terms and then take any detail on notice, I would 

appreciate about that. Are you aware of this issue of Mercedes-Benz vans not being certified in Australia? 

Mr von Sanden:  Yes, there was an issue. I'm aware of that, yes. 

Senator O'NEILL:  According to reports, I understand that Mercedes-Benz sold dealers vans which were not 

certified to be driven in Australia. Is that correct? 

Mr von Sanden:  That I'm not 100 per cent sure of. That I would need to verify and report back to you. 

Senator O'NEILL:  Was it that there was a problem with the roadworthiness and compliance generally with 

these vans and that Mercedes-Benz delivered them and the dealers got stuck with them? 

Mr von Sanden:  It was a problem with the software, as far as I recall, which needed to be rectified. As a 

result of that, the homologation was somehow not going through. But, as I said, I'm happy to provide the details, 

because I don't have them with me. 

Senator O'NEILL:  So there was a delay in them being fixed in whatever way was required for them to be 

certified as roadworthy in Australia. From when they were actually sold to the dealers, who had to hold them as 

stock, how long did it take, roughly, for them to be certified in Australia? 

Mr von Sanden:  Unfortunately, I don't have those details, and I don't want to guess here, so, if you'll allow 

me to provide you with the details— 

Senator O'NEILL:  From my reading of the documentation in the public space, it was around two years. Does 

that sound approximately right? 

Mr von Sanden:  I'm sorry, I don't know. 

Senator O'NEILL:  From a report, it's now a matter of public record that it was a period of roughly two years, 

or even longer for some. This was a problem for your dealers. My understanding is that they asked Mercedes-

Benz to take those vans back so they weren't sitting with stock, ageing on their car lots. Certainly, if you couldn't 

sell it, you would want to return it to the person who'd provided it to you, especially if you're in a long-term 

relationship, as you've described. Did you offer to take those vans back when it was found that they were not able 

to be sold by the dealers? 

Mr von Sanden:  Let me briefly clarify. We obviously have a specific way of operating our businesses. Whilst 

I'm the CEO, our managing director for vans reports directly into the van division of our mother company in 

Germany, so the negotiations between the retailer network and our van division happened there. I was not 

involved, and that's the reason why I can't give you a clear and straight answer and I need to, basically, come back 

to you on that. 

Senator O'NEILL:  Australia doesn't make any cars anymore. We rely on imports. The relationship that our 

customers have can't be with Australian companies because there is no longer a car manufacturing industry, so we 

rely on relationships with overseas manufacturers, and all of our car dealerships rely on supply from overseas 
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manufacturers who are very big multinational companies. That's why it matters that Australian consumers are 

protected from other countries and other companies—companies that reside in other countries and might want to 

act in the Australian market in ways that are not in the Australian people's interests. Could you take on notice how 

many dealers actually asked for these Mercedes-Benz vans to be taken back so that they didn't have to hold the 

stock that they'd purchased that was unsaleable? Did you offer to take any of those vans back? Could you give me 

some explanation, given what emerged about the lack of roadworthiness at the point of sale to the dealer network? 

What was the rationale for undertaking that action? Do you believe it was an ethical business practice? 

Mr von Sanden:  We'll take that on notice. 

Senator O'NEILL:  Now to matters that I'm sure you will be prepared for, Mr Von Sanden. This year 

Mercedes-Benz announced that it would be moving from the franchise based retail model to an agency based set-

price model as soon as 1 January 2022. In fact, in your opening evidence, you indicated that you let the dealers 

know in December 2019 that you were thinking about making this change. Pretty quickly after that—in February 

2020—you advised them of a start date of 1 January 2022. So, that's correct. Could you please describe to the 

committee what made you change your model from a franchising model to an agency model in the Australian 

market? 

Mr von Sanden:  It is mainly consumer driven. As I outlined in my opening statement, we have evidence that 

whilst we enjoy, as a brand and also with our professional retailer network, very high customer satisfaction, 

certain elements are seen as maybe not ideal. One of those was the process of haggling, of basically negotiating 

prices, and that was seen as a lack-of-transparency and lack-of-trust experience. Our global strategy is often also, 

besides many other parts, described as a best-customer-experience strategy. So, we do everything possible to 

provide our customers with the best experience of our brand, because that is what makes them loyal and makes 

them come back to us. 

Our belief is that, firstly, the agency model, our 'retail of the future' model, will provide that increased-

transparency, haggle-free experience and the best prices available in the marketplace. In addition to that, it will 

give massive advantage to our rural dealers, because we as Mercedes-Benz have a long history of a strong 

representation in rural areas—much greater than our direct competition—because we care about people in rural 

areas. They of course sometimes lack the opportunities. They had to buy their stock, and of course due to their 

size they could not stock as many vehicles as city dealers can. If, for example, a customer came in and was 

looking for one specific model and one specific colour or equipment level, they couldn't find it there. That meant 

that a lot the rural customers who actually would have loved to be loyal to their local dealer were forced to go and 

look around in the city to see whether they would find the vehicle there. In the future model, the rural dealer has 

access to every vehicle that is in the country, so if the customer happens to be looking for a specific car that is not 

in this dealer's shop then he can check it up in the IT system and immediately make that sale happen without 

losing that loyal local customer to a city dealer. 

Senator O'NEILL:  Thank you for your explanation of what you believe will happen. The concept of haggling 

versus a fixed price is really at the heart of this model. We had evidence a little earlier from Mr Blackhall about 

how it was impossible in the Western Sydney context to get a sale unless there was the opportunity for some 

haggling. That's a word with sort of negative connotations. It's also really pushing intrabrand competition to make 

sure you get the very best price. If you go to Mercedes-Benz at Hornsby or you go to Mercedes-Benz in 

Campbelltown, as a city driver you would certainly have the opportunity to then compare prices. And seeing as 

it's quite a large purchase, you could create tension and pressure and get a discounted price. Once your 'retail of 

the future' model is established, that will no longer be the case, because there will be a fixed price for that vehicle 

and there will be no room for the dealer to negotiate and therefore no intrabrand competition. Is it fair to say it 

that way? 

Mr von Sanden:  That is fair to say, but there are a few important aspects to this. Firstly, the main 

competition, even in our luxury segment, happens not intrabrand but interbrand. We are proud to build fantastic 

vehicles, but there are other players in the market who build fantastic vehicles as well. So, the competition will 

not be less aggressive, and I think you had evidence today about the competitiveness of the Australian market in 

general. 

Senator O'NEILL:  And its profitability. 

Mr von Sanden:  Yes, correct. 

Senator O'NEILL:  So, we're both getting a good deal there! 

Mr von Sanden:  Yes. The other aspect is that we're not talking about a set price all the time. We will not 

escape the mechanisms of life-cycle management. In other words, there will be deals available centrally, from 
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us—for example, runout campaigns. The customer will still have access to special deals, but even if they buy a 

vehicle which is not under such a special offer, they can be sure that it's a market-attractive price, otherwise we 

will lose market share. We have very ambitious growth plans for the future and the last thing we want is to lose 

market share in, for us, an extremely successful market. 

Senator O'NEILL:  Yes, Mr Nomikos. 

Mr Nomikos:  In regard to your question, what you referred to as the intrabrand competition between a 

Mercedes-Benz dealer and other, we strongly believe that price is only one factor of intrabrand competition. 

There are many other elements which we all experience in what we consume every day, which is all about the 

service. So we feel strongly that the so-called intrabrand competition will continue to exist. It'll simply move to 

focus on the things that we feel are important and our customers tell us are important: the level of service, the 

customer experience and the local engagements that a dealer does within the area. 

If I can answer your second question regarding the haggling—we have done research. Up until the time we did 

the research, there was a lot of hearsay about who likes and who doesn't like haggling. Again, going back to the 

research results, which we're happy to share with you— 

Senator O'NEILL:  Thank you. I would very much appreciate that. 

Mr Nomikos:  I'm happy to do so. We have seen that the majority of customers do not like the haggling 

experience; they feel less comfortable. They are far less experienced at haggling than those they're haggling with, 

so they tell us that they do not like the process. Yes, there are absolutely some customers—and you'll see that in 

the research—that love that experience and have even said to us directly, 'We will leave your brand, but this is a 

very, very small part.'  We feel that the majority that likes it will obviously continue to buy, plus it will give us the 

ability to attract those that perhaps are currently buying other brands to come to our brand. 

Senator O'NEILL:  But, Mr Nomikos, if I didn't like haggling, I could go to your Mercedes-Benz dealer and 

just say, 'I'm happy to pay full price now, thank you very much.' 

Mr Nomikos:  That is correct. But— 

Senator O'NEILL:  People have that choice already in the current model. 

Mr Nomikos:  They do have that choice. But the so-called remorse of getting that good deal still very much 

exists. So even those customers who don't enjoy the process and who maybe say full price, again, based on the 

research— 

which we will share with you—they've told us that they often feel it's a situation in which they're not getting the 

best price. However, they just don't like it, so they don't negotiate. 

Senator O'NEILL:  It was put to us this morning that fixed pricing has been embedded in a number of 

markets across the world. Mr David Blackhall indicated he'd done extensive research into the area. He said that in 

no context had anyone solved the two-transaction challenge. We haven't spoken about that yet, but it's the trade-in 

of the vehicle and the management of that process, I am assuming. Do you want to explain to me how you're 

going to solve what he called the two-transaction challenge? 

Mr von Sanden:  This is one of the key negotiation points we're working on with our retailers at the moment 

to get this process right. It has not been finalised, but we certainly have taken on notice the input from our retailer 

network, and we're working on a model to jointly manage the trade-in process in a transparent and professional 

way. 

Senator O'NEILL:  So that part of the puzzle is not fixed up in the retail of the future model? 

Mr von Sanden:  It will be part of it, but we still have some time before implementation. Our plan at the 

moment is, at least six months before implementation, to have the final concept on a draft contract to share with 

our retailers. But before that, we will share every detail. We're not quite there yet, but we're very close. 

Senator O'NEILL:  Have you done any research on the profile of people who are nonhagglers? Are they still 

keen on not haggling if they have to sell their car privately and they can't trade it in? 

Mr Nomikos:  From our own data that we see through our retail organisation, there is roughly about 40 to 45 

per cent of customers today that actually have trade-ins. There is a significant portion of customers that don't trade 

in or simply don't trade-in at our retailers. Ultimately, it's the customer that decides whether they wish to do the 

trade-in through our retail organisation or simply wish to sell their car privately on any other platform, such as 

Gumtree, eBay or even Carsales. That is, again, entirely the customer's decision. 

Senator O'NEILL:  That would change a lot about the warranty and the second-hand car dealer market if 

there were a big shift of people selling cars directly. That would change things quite significantly. 
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Mr Nomikos:  I don't understand why that would change things. It's happening today. Customers already sell 

their cars privately. 

Senator O'NEILL:  Yes, but if they can't sell it to a dealer— 

Mr Nomikos:  Or if they choose not to sell it to a dealer because they think they can get a better price or a 

simpler transaction through the online process. 

Senator O'NEILL:  And the purchaser of a second-hand vehicle would have no warranty attached to a 

dealership. That build's risk into the system too, doesn't it? 

Mr Nomikos:  The warranty is attached to the vehicle. We currently offer a five-year warranty. That remains 

attached to the vehicle. 

Senator O'NEILL:  On a second-hand car the warranty is attached? 

Mr Nomikos:  That's within that five-year period. 

Senator O'NEILL:  But that's time limited. So if you bought a car that is out of the time-limited warranty 

from you, but it was a second-hand car from a dealer, you actually get the warranty from the dealer? 

Mr von Sanden:  We have no interest in letting our second-hand car business get out to non-Mercedes-Benz 

organisations. For that reason, we will work on a professional trade-in mechanism between us and our retailers to 

keep as many used cars as possible within our network and provide our customers with all the guarantees, 

including used car warranties and, of course, also the service they enjoy from Mercedes-Benz—original or 

genuine service. 

Senator O'NEILL:  It was reported in the media this year that the Australian Mercedes-Benz dealer body 

overwhelmingly voted against a shift to the agency model. Is that correct? 

Mr von Sanden:  That is correct, yes. 

Senator O'NEILL:  Can you give me the number? 

Mr Nomikos:  It was just over 90 per cent. 

Senator O'NEILL:  So your dealers didn't want to shift to the retail of the future? 

Mr Nomikos:  They said the model as presented to them in November last year they did not want to shift to. 

Since November last year, we have done significant changes. Also, many of them, as per the suggestions from our 

dealers to adapt the model so that it actually lines much more closely now to the request from— 

Senator O'NEILL:  Did you take another vote in February 2020? 

Mr Nomikos:  We have not. 

Senator O'NEILL:  So your assertion is your view but not taken by vote? 

Mr Nomikos:  That's correct, we have not taken a vote. But we have engaged with many dealers, both 

individually and as a dealer group, and we feel comfortable that the acceptance of the current model is 

significantly bigger because they actually told us in December or November, when they did that vote, the specific 

items which they didn't like in that. 

Senator O'NEILL:  That is your view, but I can let you know that we are receiving significant numbers of 

confidential submissions because people are feeling that they have a lot of money on the line, a lot of business on 

the line, a lot of jobs on the line and a lot of reputation on the line and they're more inclined to feel that they need 

to comply with the large and powerful entity that provides them with vehicles rather than fight for what they think 

they want because they feel rather exposed. That's my characterisation of submissions not just from Mercedes-

Benz but from right across the sector. 

Mr van Sanden, you are on the public record as stating that Mercedes-Benz would not introduce an agency 

model in Australia unless a majority of Mercedes-Benz supported the change during discussions. 

Mr von Sanden:  We started this discussion in late 2016— 

Senator O'NEILL:  Is that when you made the comment? 

Mr von Sanden:  I don't recall the exact time, but it was in the early stages. The whole discussion started with 

our dealers, in a conference, asking us to consider new ways of selling due to the need for improvement of the 

customer experience. We then started working locally on alternatives. By coincidence, at the same time or shortly 

thereafter, our head office in Stuttgart started to consider alternative sales models. We asked to be considered as a 

pilot market. We are already in discussions. At that point in time our strategy was that we wanted to create willing 

participants—that's the term I frequently use. 
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Senator O'NEILL:  So despite saying that you would not introduce an agency model unless there was 

Mercedes-Benz dealer support, you advanced an idea around 2016 of a pilot market for retail of the future. We 

know that a vote taken in 2019 showed that 90 per cent of the dealers did not want to go ahead. Despite the 

dealers not wanting the change, despite you knowing that they didn't want it to happen, you still went ahead with 

it in February 2020 and advised them that the new model would be established by 2022? 

Mr von Sanden:  There was a lot of time in between, and that time was not us making up our minds and 

deciding on a new model independently from our retailers. There was a period between 2017 and 2019 of ongoing 

working groups with retailers, where our retailers constructively and positively contributed to improving the basic 

idea of a new model. 

Senator O'NEILL:  My question is: if you had two years to consult with your retailers and you delivered them 

a model in December 2019 where 90 per cent of them rejected it, how do you think you got it so right in the two 

months between December 2019 and February 2020? Because that's not what I'm hearing from the dealers. 

Mr von Sanden:  We have to accept when you introduce new concepts or a business model there is a 

likelihood it will not receive full support. 

Senator O'NEILL:  Having 90 per cent rejection is not full support. 

Mr von Sanden:  But this was one year and, as Mr Nomikos has outlined, we have worked extremely hard. 

With the rejection, we received a list from our retailers of topics that needed to be addressed to consider in a 

different way, so it was not an outright rejection from our retailers to say under no circumstances; it was more a 

rejection of the way it was presented on that date by saying, 'We don't believe it's ready; we don't believe it's right. 

If you can fix certain things, we are happy to reconsider it.' We have extensively worked on those areas and we 

believe today we have a model that is completely different. In addition to that— 

Senator O'NEILL:  Are you willing to put that to a vote, as you did in December 2019? 

Mr von Sanden:  We will certainly get the feedback from retailers regardless— 

Senator O'NEILL:  I do question whether you will actually do that because it has been reported that retailers 

are in fear of recrimination if they publicly comment against Mercedes-Benz and the new model that you are 

pressing. Do you actually believe that Australian Mercedes-Benz dealers are afraid of speaking out against 

Mercedes-Benz because they fear their contract will not be renewed? Do you have the capacity to take that 

action? 

Mr von Sanden:  We do not have the track record, the capacity or the interest to terminate contracts. We have 

long-term relationships with our retailers and we intend to continue that. I cannot argue if you get reports, 

confidential submissions with fear of retribution; I can only tell you we have no such track record and it is 

certainly neither my nor my leadership team's way of doing business. 

Senator O'NEILL:  It has not been your practice is what you said to me in that response, but do you have the 

power to choose not to renew people's contracts with you? 

Mr von Sanden:  That is part of a contract. Every contract can come to an end. But our preferred option is to 

convince every dealer to come on that new journey with us and, if a dealer for whatever reason prefers not to be 

part of a new concept, and this can be for emotional reasons, financial reasons or other, then we will help them to 

find an appropriate partner to sell their business at an appropriate price. So we will not simply terminate dealers; 

that's not how we operate or have ever operated. 

Senator O'NEILL:  It's been reported Mercedes-Benz dealers are not satisfied with the current offers because 

there is no compensation for goodwill or for customer lists. Why is Mercedes-Benz refusing to pay these 53 

dealers across Australia for goodwill or for customer data? 

Mr von Sanden:  Firstly, the change that we are planning to implement only reflects the average dealer profit. 

Secondly, our modelling, as Mr Nomikos has outlined, shows that the average profitability in the new car sales 

area which will be affected by the retailer of the future model will remain on the same level. Our assumption is 

the goodwill of the retailers' businesses will also remain the same. My understanding is that, of course, 

compensation would apply if we cause material damage or if we, for example, go through a wrongful termination. 

But if we don't cause damage and if we comply with the Franchising Code of Conduct, I don't think there is 

reason for compensation. 

Senator O'NEILL:  I might go immediately to the Franchising Code of Conduct and the abject failure it 

proved to be when General Motors decided to leave the country and the minister directed them to engage in 

arbitration voluntarily, which they chose not to do. That is the sort of power that large overseas companies like 

yours has over Australian dealers; all the cards are stacked against these small businesses and they really have to 
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comply with what you decide or give up their business. Your company cannot be mandatorily forced into 

negotiation; you just have to choose to show up if you want to. That is the reality of the way the code is at the 

moment, isn't it? 

Mr von Sanden:  I can't comment on the Holden situation; I can only comment on our situation. There were a 

few changes to the code in the last two years— 

Senator O'NEILL:  It didn't make it mandatory, though, for you to undertake arbitration? 

Mr von Sanden:  No, but there are two things: one is the culture of collaboration and the other one is the 

enforcement of the existing rules and code. We believe there is sufficient protection for the retailers. We are still 

in a growth period and we want to keep our retailers engaged. We cannot see the need to reduce our network or 

terminate or not to renew dealers. For that reason we are concerned about over regulation in the market place 

because it does reduce flexibility, not only for the OEM but also for the retailers. 

Senator O'NEILL:  Does it reduce your capacity to haggle? Because, really, there's a lot of haggling going on 

between Mercedes-Benz and your dealer network. You've got plenty of room to negotiate with them. You don't 

seem to be afraid to haggle but you're going to protect Australian consumers from the opportunity to haggle by 

enforcing this change of business model. 

Mr von Sanden:  I believe negotiations are a normal part of business. 

Senator O'NEILL:  Yes, it's called haggling, isn't it? It's what we have been calling it so far today. 

Mr von Sanden:  If you want to call it that way. 

Senator O'NEILL:  I think the language choices here are very interesting, frankly. Australians who go in and 

try to get a good price and get the benefit of competition, their skills are called 'haggling'. Your skills in getting 

what you want out of your dealers is called negotiation; it's the same thing. One seems to be much more highbrow 

than the other. You want to keep your capacity to haggle. 

Mr von Sanden:  We have a very good track record also in terms of business success. When I started in 

Australia 20 years ago, we didn't even sell 10,000 cars and in the best year ever we sold nearly 40,000 cars, so, in 

my time here, we have quadrupled our sales volume. 

Senator O'NEILL:  And that is success and has grown jobs et cetera. For Australian businesses who are part 

of that success, who employ across the sector 56,000 people, it matters that they are able to continue to put money 

in the hands of those people and have the families that they have supported and come to know in their businesses 

able to continue in their jobs. This is a massive change to their model of doing business. It's been implemented 

after a vote of 90 per cent against the model in December 2019. Can I just go to what happens if the dealer doesn't 

sign the new agency agreement. What happens? 

Mr von Sanden:  As I said, we hope that every dealer will sign it. If a dealer decides not to sign it, despite all 

the best efforts and the evidence that the model should work and is a good direction, then the dealer will have the 

ability to sell their business. We do have expression of interest from our existing network. Under the new agency 

model, without even knowing what the final version looks like, they want to expand their footprint with 

Mercedes-Benz, so it is not that everyone is still in that hostile, negative corner. There are retailers who start to 

warm up to the model and who have already expressed interest in growing their share. That means, as the 

goodwill will not be affected due to the profitability modelling— 

Senator O'NEILL:  Can you guarantee here today that the goodwill will not be affected? Do you give your 

word today that, if there's material damage, you will compensate the businesses whose business model you forced 

them to change? 

Mr von Sanden:  I think in business there is little guarantee, and we don't know—there is so much change 

happening. We have just lived through an unexpected or unprecedented year, and we don't know what happens 

next. So we cannot simply guarantee compensation for something which is beyond our control. 

Senator O'NEILL:  Neither can you guarantee that goodwill will not be impacted by your change of business 

model. You are assuming that that's the case, but you're not willing to guarantee that. 

Mr Nomikos:  If I could maybe add a comment regarding the goodwill discussion: goodwill in the automotive 

industry, and I apologise if this is already very clear, is basically a multiple of profitability. That's one of the 

guiding ways. On retailers' profitability, as we said for the change to the agency model, about 30 per cent of 

today's profitability is the new vehicle sales. Based on the modelling we've done, that 30 per cent of their 

profitability, we feel, and we have done this not just internally but with external advice, that profitability on 

average stays the same. 
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Senator O'NEILL:  If you are so confident in that modelling and the profitability claim that you've just made, 

are you willing here today to guarantee there will be no material damage? Will you compensate businesses who 

find that your model doesn't work? 

Mr Nomikos:  Just to reiterate what Mr von Sanden said, if we weren't in a year of COVID, and I think 

COVID really brought to light that things can change drastically—we cannot provide future guarantees of today's 

profitability. 

Senator O'NEILL:  That's right, but you are building the assumption that goodwill will remain into the 

evidence that you're giving me today and saying that it's going to be fine. You can't say, 'It's going to be fine,' and, 

'We don't know what the future holds,' in the same sentence. 

Mr Nomikos:  No, but there are things like force majeure, which obviously the corona epidemic has shown us, 

which means that we cannot guarantee even today's future profitability, and that's where, again, the 

entrepreneurial instinct or the entrepreneurial drive of our partners is. There's basically a risk-and-reward element. 

In no business, that I know of, at least, is there no element of risk. 

Senator O'NEILL:  They carry a lot of risk in terms of their capital investment. 

Mr Nomikos:  That's correct. 

Senator O'NEILL:  I don't know if they believe they're going to get sufficient reward, and that's why we're 

getting these confidential submissions. If a dealer signs a new agency agreement, what rights is the dealer 

waiving? Would you like to take that on notice? 

Mr von Sanden:  Yes, we'll take it. 

Mr Nomikos:  Sorry, I didn't hear the question. What rights? 

Senator O'NEILL:  When you sign the new agency agreement, what rights is the dealer waiving? Thank you. 

I understand that your parent company, Daimler, recently introduced an agency model in Sweden and the dealers 

there insisted on and were granted a safety net to ensure they were compensated if they were negatively impacted 

by the agency model. Is that correct? 

Mr Nomikos:  That is correct. 

Senator O'NEILL:  So even though you can't see the unknown future they got a guarantee in Sweden from 

Daimler, but that's not a guarantee Mercedes-Benz is willing to give to Australian dealers? 

Mr Nomikos:  No, we also in our model intend to have a safety net— 

Senator O'NEILL:  What would that look like? 

Mr Nomikos:  which is similar to the process in Sweden, whereby if there is a significant change in the sales 

volume, which is obviously linked to the future margin or commission, then Mercedes-Benz would offer that 

safety net. 

Senator O'NEILL:  What is the safety net? 

Mr Nomikos:  We're still in the process of finalising it, but we're happy to share it with you once we have. 

Senator O'NEILL:  Is it safe to say that Mercedes-Benz is changing to the agency model in 2022 so that there 

are no current car dealership arrangements in place that year and then you won't have to pay compensation? 

Mr von Sanden:  Because we had such a long period negotiating we aligned basically the contracts so that 

every dealer's agreement is running out at this point in time, and every dealer will be offered a new agreement. 

Senator O'NEILL:  At the same time? 

Mr von Sanden:  Yes. 

Senator O'NEILL:  For the rollout of the new model? 

Mr von Sanden:  Yes. 

Senator O'NEILL:  And that happens at a time when their contract expires? 

Mr von Sanden:  Yes. 

Senator O'NEILL:  It gives you the maximum pressure to apply on them—you either take it or leave it—from 

the way I look at it, Mr von Sanden. It's good business but is it in the best interests of the Australian people? 

Mr von Sanden:  We believe it is in the best interests of a continuation of a strong business partnership with 

our retailers—the minimal disruption. We believe it is the professional way to do it. There is no negative intention 

in this approach. 
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Senator O'NEILL:  Are you saying there's no profit drive amongst your intention, there, for Mercedes-Benz 

as the parent company? 

Mr von Sanden:  For us, there's no profit impact, so to speak, if we— 

Senator O'NEILL:  If there's no profit impact, why will you change the model? 

Mr von Sanden:  Because we believe it's a better customer experience—and we accept this can be disputed—

and we know it is a fairer go for our rural partners. Those are the key drivers. And because we know that— 

Senator O'NEILL:  This isn't the only way you could adjust your model to better meet the needs of rural 

Australia. There are plenty of other ways you could go about doing that, other than changing everything to an 

agency model and applying maximum pressure to your network in 2022 for them to sign on to the new model. 

Mr von Sanden:  There are certain changes we could make; I don't disagree with that. But this is only one 

aspect. The key driver, as I tried to outline, with our best customer experience is really that we believe, with the 

research results from our customers, that this is the right way for Mercedes-Benz to go forward. As always in 

entrepreneurial concepts there might be disagreements, but we do it in the way we think is right. We try to build a 

sustainable business model both for our retailers and for us. We are well aware that without our retailers we are 

nothing and we continue to need them as the key interface between our end customer and us. 

Mr von Sanden:  In July this year, Ms Seeger, the worldwide head of sales for Mercedes-Benz, warned that 

any changes to Australia's franchising laws could, potentially, crush its plan to move to the agency model that you 

call 'retail of the future'. She also, reportedly, stated the agency model 'would not be introduced into markets 

where franchise laws made it too difficult'. Why does Mercedes-Benz only want to introduce the model into 

markets where protections for car dealers are limited? 

Mr von Sanden:  I wasn't present to hear exactly what Ms Seeger said, but I'll take what you give me here. 

Firstly, the introduction is also in Europe and Europe is not one of the unprotected markets. Our decision here is 

not taken because of the specific nature of the franchising situation here. We will always, in every country, 

operate in compliance with the existing rules and laws, and we have markets where it has been implemented with 

good success—for example, South Africa and Sweden. So we are confident that it is a good model for us. It is a 

decision that we will comply with the regulations and codes here. Why certain countries don't allow it, I don't 

know, but that— 

Senator O'NEILL:  In the US, we took evidence that in 50 states the car dealers there petitioned their 

legislators to make sure that they were able to continue to operate a franchise model, rather than any other model, 

and that they would get sufficient protection against the extraordinary power of multinational companies against 

small businesses, as sophisticated as they may be. Are you aware of Mercedes-Benz action in the US? Is there any 

proposal in the US, where the laws are strong, to introduce your 'retail of the future' agency model? 

Mr von Sanden:  I'm not an expert in the US situation. However, I am aware of Mercedes-Benz's 

commitment, that the agency model is the preferred business model worldwide and that the attempt to implement 

it in every market will be made. I'm sure that our experts are currently looking at opportunities to implement it in 

the US, within their franchise legislation, but I don't have any details on it. 

Senator O'NEILL:  Why is Ms Seeger of Mercedes-Benz warning against any changes to laws that could 

protect Australian businesses when she knows already that Australian Mercedes-Benz dealers are not happy and 

90 per cent of them voted, in December 2019, not to change to the model that is being pushed on them in 2022? 

Mr von Sanden:  Unfortunately, I don't know which comment you are referring to. I cannot imagine there was 

a discussion around trying to find loopholes or any other such thing. It is a very simple approach that we believe 

is the right model into the future, and we will implement it wherever possible. I'm not aware— 

Senator O'NEILL:  And, because it's possible in Australia, you are implementing it here; is that correct? 

Mr von Sanden:  As we do in Europe and as we do South Africa. 

Senator O'NEILL:  But not in the US? 

Mr von Sanden:  I don't know. I know it is— 

Senator O'NEILL:  I think it's a matter of fact from the evidence we received that it's not happening in the 

US. In the same media report, Ms Seeger was asked if the US market was involved in a switch to the agency 

model, and she stated that the US market had 'a special franchise law so we cannot work with this'. Is it correct to 

say that, if Australia had regulations that protected dealers from exploitative behaviour, then Mercedes-Benz 

would have done things differently? 
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Mr von Sanden:  We always operate compliant with local legislation and laws. And, if whatever we do is not 

possible within our legislation here, then we won't do it. 

Senator O'NEILL:  So the government needs to stand up and protect these businesses and you would comply 

with the law? 

Mr von Sanden:  We comply with every law, but we would miss the opportunity to introduce what we believe 

is a sustainable futureproof business model. 

Senator O'NEILL:  And to stop the haggling. In your submission, you state that current government policy 

and the regulatory environment are adequate and working. You also state that Mercedes-Benz has a good 

understanding of the code. I put it to you, Mr von Sanden, that Mercedes-Benz doesn't want regulatory change 

because, if they were more favourable in protecting vulnerable Australian businesses, then Mercedes-Benz would 

actually have to pay compensation for changing the business model. Do you agree with this? 

Mr von Sanden:  No, I don't agree with it, but that is due to the fact that we still believe that we will not cause 

damage and we will not create grounds for compensation claims. 

Senator O'NEILL:  Even though you can't foresee the future, you know there won't be any damage. I find that 

quite interesting. You would be aware of the draft principles for new car dealership agreements. The secretariat 

has provided it to all the witnesses. Would you support these principles being mandated instead of being 

voluntary? 

Mr von Sanden:  Our view is basically in line with the view of the Federal Chamber of Automotive Industries 

that there have been major changes implemented recently—as short as six months—and that we would see it too 

premature to change again or mandate certain things. We believe that, with all the changes that happened over the 

last two years, there is sufficient protection. We would prefer to try that and gain enough experience before we 

then move to next steps. 

Senator O'NEILL:  How many jobs do your 53 retailers actually have? 

Mr von Sanden:  It's around 3,000. 

Senator O'NEILL:  And how many apprentices? 

Mr von Sanden:  Around 230 or 240. 

Senator O'NEILL:  How many do you actually have in your workforce in Mercedes-Benz Australia? 

Mr von Sanden:  In the passenger car field, we have 300. 

Senator O'NEILL:  Are they distributed across Australia? 

Mr von Sanden:  They are mainly in Melbourne in our head office. We do have a very small regional 

representation of field staff in Sydney and in Brisbane. 

Senator O'NEILL:  Finally, if the principles that we were just discussing became mandatory, would 

Mercedes-Benz leave Australia? 

Mr von Sanden:  We would certainly not leave Australia. We've had an extremely successful history in this 

country. We have big plans for the future, and we will work with whatever the situation here is and see a lot of 

potential in this market. 

Senator O'NEILL:  And, if arbitration became mandatory, would Mercedes-Benz leave Australia? 

Mr von Sanden:  No. 

Senator O'NEILL:  Thank you for your evidence today, Mr von Sanden. Thank you, Chair. 

CHAIR:  Thank very much for your evidence this afternoon. 
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CULLY, Mr Peter, Head of Division, Small & Family Business, Department of Industry, Science, Energy 

and Resources 

LYNCH, Ms Kate, Principal Adviser, Market Conduct Division, Department of the Treasury 

ROBINSON, Mr Toby, Unit Manager, Consumer Policy Unit, Market Conduct Division, Department of 

the Treasury 

WILSON, Mr Bruce, Head of Division, Industry Growth, Department of Industry, Science, Energy and 

Resources 

Evidence from Ms Lynch and Mr Robinson was taken via teleconference— 

[14:24] 

CHAIR:  I now welcome representatives of the Department of Industry, Science, Energy and Resources and 

the Department of the Treasury. I understand that information on parliamentary privilege has been provided to 

you. I remind senators that the Senate has resolved that an officer of a department of the Commonwealth or of a 

state shall not be asked to give opinions on matters of policy and shall be given reasonable opportunity to refer 

questions asked to a superior officer or to a minister. This, of course, prohibits only questions asking for opinions 

on matters of policy and does not preclude questions asking for explanations of policies or factual questions about 

how they were adopted. Would the department like to make an opening statement? 

Mr Wilson:  Yes. Thank you for affording the department the opportunity to appear before the committee. 

This statement is a follow-on from our previous statement and appearance before the committee. 

We understand Australia has one of the world's most competitive automotive sectors in both the supply and the 

sale of vehicles, and this provides Australian consumers with the ability to buy cars from over 450 models under 

68 brands. It generates around $62 billion a year in revenue, with net profit last year of around $1.5 billion The 

strength of our market compares to the US, which offers around 37 brands and reported an overall negative 

profitability in 2019. 

However, like all new car markets around the world, the Australian market is undergoing an unprecedented 

transition which is applying pressure to the traditional car sales models. In particular, consumers are choosing 

smaller, cheaper, more fuel-efficient cars; consumers are spending less time in showrooms and are not as loyal to 

brands; new vehicle sales have fallen continuously for 30 months; and profit margins are low. Manufacturing and 

retail business models globally are responding to these changing commercial pressures, with the growing trend to 

online sales and network restructuring. We are also seeing a continued trend towards business consolidation in the 

retail sector, with large dealership consortia buying up the smaller, less profitable operators. 

The Australian government recognises the importance of a strong and competitive automotive sector in the 

supply, sales and servicing of vehicles. It also recognises that, as highlighted by the ACCC in 2017, there has 

been a historical power imbalance between manufacturers and dealers. For this reason, the government is putting 

in place a comprehensive suite of changes to the frameworks governing the automotive retail component of the 

car sector. These changes are intentionally designed to make the system fairer and more transparent for 

consumers, dealers and manufacturers. 

The first of these is the automotive franchising reforms that commenced on 1 June 2020, which amend the 

Franchising Code of Conduct in three areas: improving end-of-term notification periods, improving transparency 

for capital expenditure requirements, and clarifying options for dispute resolution. It is the first time that a sector-

specific part of the regulations has been included in the franchising code. 

The second of the changes relates to the franchising code, coming out of the government response to the 

Fairness in franchising report; the response was released on 20 August 2020. These changes include doubling the 

maximum financial penalties and introducing voluntary binding arbitration. As a result of these changes and the 

heightened attention on the sector after the Holden withdrawal and dealer dispute, the ACCC announced on 22 

October a change to collective bargaining requirements to allow franchisees to collectively negotiate with their 

franchisors without having to first seek ACCC approval. By joining together, smaller dealers may have a better 

opportunity to input into the negotiations than if they stay on their own. 

Thirdly, on 6 November 2020, the Legislative & Governance Forum on Consumer Affairs agreed changes to 

strengthen protections against unfair contract terms in the Australian Consumer Law, including making UCTs 

unlawful and giving courts and tribunals the power to impose civil penalties; changing the definition of a 'small 

business contract' by increasing the threshold to less than 100 employees and either using this or a business annual 

turnover of $10 million or less; removing contract value threshold, which will apply the protections to more 
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contracts; and providing more flexible remedies to a court when it declares a contract term unfair. I note that 

Treasury officials are online to answer specific questions around the changes to the unfair contract terms. 

There is also other important work which will provide further benefit to the sector. For example, work is 

underway on improving supplier indemnification and consumer guarantee provisions in the Australian Consumer 

Law. This includes undertaking a regulatory impact assessment on a proposal to prohibit manufacturers from 

failing to indemnify suppliers and also putting legislation in place to implement the mandatory motor vehicle 

service and repair information-sharing system, which will provide a level playing field in the sector and allow 

consumers to have their vehicle safely repaired by the repairer of their choice, especially benefiting those in 

remote and regional areas. These recent and proposed changes announced by the government collectively provide 

considerable new negotiating leverage and a better safety net for dealers, but they have yet to fully take effect and 

will require time to measure their take-up and effectiveness. 

In addition to these regulatory reforms, the minister and department have been working with the three peak 

bodies in the industry to develop best practice principles for dealership agreements. These were requested by the 

AADA to improve transparency and guide the development of future automotive dealer agreements. In bringing 

the three peak bodies together, the minister was clear that this should be an industry driven exercise to develop 

guidance in line with existing obligations rather than create or extend new obligations. This has been a 

challenging process, and we continue to encourage all parties to work together productively to achieve a common 

goal of selling cars to Australians. At this point, the three groups are not in agreement—as you have heard 

through the various testimonies—and the minister is considering whether further engagement can resolve the 

current differences. 

In terms of how the principles could be applied, we take the view that an industry driven and owned approach 

based on shared expectations is more effective in generating best practice than standards imposed through 

regulation. The latter can have unintended consequences or drive compliance-level behaviour. At a time where 

business models are responding to changing commercial pressures and where circumstances between brands and 

dealers can vary considerably, this is likely to be better than a uniform set of standards. 

Finally, the department acknowledges that some automotive retail franchisees have raised concerns over a 

number of current compensation and new agreement practices. The department notes that the recent and proposed 

changes have yet to fully take effect or be well understood and properly tested. We would encourage any party 

who believes that they are subject to unfair treatment or terms to not feel obligated to accept those terms and to 

seek legal advice. Where concerns persist, they should contact the ACCC. I'm happy to take any questions. Thank 

you. 

CHAIR:  Thank you very much. I'm going to commence with just a couple of questions. Why does 

responsibility for this continue to sit within the part of the department that's responsible for industry as opposed to 

small business? Was that historically because car manufacturing took place on a larger basis here, which informed 

the historical model for dealerships, which is now a tension absent from the market, or is there some other basis 

for it? 

Mr Wilson:  The first answer is that as a portfolio of course we operate across the portfolios. We have the 

small-business and automotive industry areas inside the portfolio. That's why the department is leading on it at the 

officials level. The ministerial responsibilities are historical assignments that successive prime ministers have 

chosen to maintain. 

CHAIR:  So it hasn't been reconsidered in terms of where the government needs to regulate the relationship of 

large, overseas foreign owned companies with Australian business entities? Do they normally sit within industry 

within the department? 

Mr Wilson:  Consumer Law sits with the Treasury. The department has responsibility for automotive industry 

issues as well as the small-business and franchise code matters in this aspect, but it does straddle several 

departments. 

CHAIR:  Tell me why it still sits within industry. 

Mr Wilson:  For two reasons. One, the changes that we were principally dealing with, which were to the 

franchise code, involved the franchise code, the small-business area and the automotive retail sector. 

CHAIR:  Do you deal with the franchise code broadly in the department of industry or is that done elsewhere? 

Mr Wilson:  I missed the question. 

CHAIR:  Are you dealing with all franchise code questions within the department of industry, or is that done 

by the small-business part of the department? 
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Mr Cully:  The small and family business division, my division, has overall responsibility for the entire 

franchise code. 

CHAIR:  Thank you. I think it must be a historical oversight. Notwithstanding the fact there are many motor 

trades and industries, it does seem that it was off the back of the industry parts of having a local manufacturing 

market. Could you briefly give an overview of the advocacy you've received from both car importers and dealers? 

Mr Wilson:  Again, I do have a slight hearing impediment. I missed the last part of the question. 

CHAIR:  That's no problem. An overview, please, of the advocacy received by government and the 

department from automotive vehicle importers, manufacturers and dealers. 

Mr Wilson:  Certainly. We've had engagement with the various different parts of the sector through the 

process of developing the amendments to the franchise code. That involved formal RIS, regulation impact 

statement, consultations as well as ongoing informal and formal discussions with all three groups. We've also had 

some consultations with a number of the individual car companies when issues relating to those companies came 

up. I would note that the companies themselves haven't been particularly engaged with us on the overall policy 

framework. That largely comes through the associations 

Senator O'NEILL:  That's the FCAI? 

Mr Wilson:  Yes, the FCAI have been engaged. 

CHAIR:  [inaudible] question as to whether the FCAI, and all said that their members would withdraw from 

the Australian market if a mandatory code were introduced. 

Mr Wilson:  That's not a point that has been made to me in that way. The point that has been made to us 

consistently through the consultations is that if regulatory frameworks are out of balance and too intrusive it does 

risk the withdrawal of manufacturers. But I was not specifically given that particular piece of feedback. 

CHAIR:  Thank you. Over to you, Senator O'Neill. 

Senator O'NEILL:  I've deliberately asked Honda, Mitsubishi, Toyota and Mercedes-Benz today if any of 

them would withdraw from the Australian market if the principles that you've been developing were to become 

mandatory, and I can confirm they all said no. I also asked them if they would leave the Australian market if 

arbitration became mandatory and they all said no. Yet that was the strong evidence of the FCAI. I'm concerned 

that, if the FCAI are the peak body for all the overseas manufacturers of cars, perhaps they're not communicating 

as fully and as transparently with the department as one would hope, given the scale of the sector. 

Mr Wilson:  That's obviously something you'd have to follow up with FCAI. I do note that we have 68 brands 

in Australia. Some of those will be definitely operating at the margin, with very small, narrowing customer bases. 

They would be the ones most at risk, I would imagine. With the majors, you would have to be imposing quite 

severe regulatory restrictions before it would be the straw that broke the camel's back in terms of whether they 

operated here. 

Senator O'NEILL:  Exactly. With regard to those mandatory principles being endorsed and then being made 

mandatory by the government, every single representative of the dealers has indicated that that would be their 

desire and, in fact, they encouraged use of the stronger word 'must' instead of 'should' for the principles. I'm sure 

you heard that evidence on Thursday. 

Mr Wilson:  If I could just clarify a point, these are not government principles. The minister brought the three 

peak bodies together based on a request from the AADA to develop a principles based industry standard for 

compensation for OEMs looking to withdraw from Australia, rationalise their networks or change their 

distribution models. That was in a submission they made in our process. So the minister brought them together 

and very explicitly asked them to go and develop an industry led process. The minister asked the department to 

facilitate that. So what has been developed is a set of words that was moving, we thought, towards an agreed 

position that would be the industry's principles. They're not specifically ours—the department's or the 

government's. 

Senator O'NEILL:  Thank you for putting that so clearly on the record. Yours is a facilitator role at this point 

in time. 

Mr Wilson:  A facilitator role—yes, that's right. 

Senator O'NEILL:  Nonetheless, you have proffered this for the minister's consideration, I'm assuming, after 

doing all that work at her request? 
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Mr Wilson:  We have reported back to the minister on where the process of attempting to facilitate it got to 

and the feedback we received, and at this point she's considering whether there's any value—or what opportunities 

or options might exist to bridge the differences, if they can be bridged. 

Senator O'NEILL:  Is one of the options to make it mandatory, especially in light of the evidence that we've 

been receiving? 

Mr Wilson:  What we do know and what you know is, of course, that AADA and MTAA have indicated that 

they don't have an issue with the principles, but they would like to see them mandated. FCAI don't have an 

official position at this point. My understanding is their board has not yet considered the matter, so I don't know 

what FCAI's official position is on the principles. So at this point we don't have agreement. 

Senator O'NEILL:  When do you expect FCAI to give you their board's position? 

Mr Wilson:  You'll have to ask FCAI that question. 

Senator O'NEILL:  Are you working to a deadline to resolve this matter? Have you asked them to advise you 

by a particular date? 

Mr Wilson:  We had a consultation process in which we received feedback from the three groups and we've 

reported that back to the minister, and it's under consideration. 

Senator O'NEILL:  In referring to the three groups, can you just name them clearly for me? 

Mr Wilson:  The AADA, the MTAA and the FCAI. 

Senator O'NEILL:  I note that you indicated in your opening remarks and in your responses to Senator Pratt 

that you've had a lot of incoming points of view put to you with regard to franchising and changed business 

models in the car provision industry in Australia. Is that fair? 

Mr Wilson:  We've had a vigorous amount of input. I would have to get back to you on exactly how many 

submissions we received. 

Senator O'NEILL:  If you could take that on notice, that would be great. What I'd also really like to know is 

how many Australians who are really upset about haggling in the car industry have you've heard from? How 

active have they been in participating in these discussions? It sounds like there are loads of them from the 

evidence we've just heard. 

Mr Wilson:  I don't believe we've had any representations from individual consumers. I could be wrong, and 

I'll take that on notice, but my recollection is that we haven't. 

Senator O'NEILL:  In terms of Australians' concerns about what goes on with cars when they purchase them, 

when they drive them and when they get them serviced, they're not particularly exercised about haggling. That 

isn't the major concern that you'd be aware of in the industry, is it? 

Mr Wilson:  I truly can't comment on what drives consumers. I would also clarify, though, that our 

consultations were around the changes to the franchise code schedule for automotive retailing. They were not 

around the different business models that were out there. 

Senator O'NEILL:  Thank you for the clarification. Mr Cully, is there anything that you want to add in 

response to that line of questioning? 

Mr Cully:  No, nothing to add, other than, as Mr Wilson said, we're working closely together across this range 

of issues. 

Senator O'NEILL:  If I can go back to some clarifying questions: which minister has portfolio carriage of the 

franchise code and a dealership code? 

Mr Cully:  The responsibility overall for the franchising code is with Minister Cash. 

Senator O'NEILL:  That's either as a schedule of the franchising code or as a standalone? 

Mr Cully:  Sorry—Minister Cash has responsibility for the franchising code as a whole, which is a code made 

under regulation under the Competition and Consumer Act. The automotive principles and the automotive 

schedules were made separately by Minister Andrews. 

Mr Wilson:  Just a clarification on that: certainly Minister Andrews led the development of the automotive 

schedule, but the introduction of it, obviously, was done in agreement with Minister Cash— 

Mr Cully:  And the Treasurer, as well, given it's in the— 

Senator O'NEILL:  What's the Treasurer's involvement? 

Mr Cully:  Because it's the Australian Competition and Consumer Act which, under the administrative 

arrangements orders, sits in the Treasury portfolio. 
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Senator O'NEILL:  So if people are unhappy, they've got three ministers in the government to be unhappy 

with, because it's a very shared responsibility. Is that correct, or is there a hierarchy of who's responsible, 

ultimately, for this? 

Mr Wilson:  I believe we've outlined the responsibilities. I would say that we have had some feedback from 

several dealers but, by and large, we have haven't had broad feedback about unhappiness at all. In fact, we've had 

some feedback in support of the changes. 

Senator O'NEILL:  If people see a problem and they want to make a complaint the normal way is they go to 

level 1, then they escalate to level 2 and then level 3. What's the hierarchy with Minister Cash, Minister Andrews 

and Minister Frydenberg with regard to this issue? 

Mr Wilson:  On that point, if they have issues around the negotiation of an agreement, or the implementation 

of an agreement, or the termination of an agreement, they should be going to the regulator. If there's an issue or a 

concern around the overall framework and the policy settings, then that's a matter for government and they are 

free to approach any minister as a member of that government. 

Senator O'NEILL:  Of course they can. They can approach their local members as well, but my question is 

really not about who's in the general space, because I think you've answered that—I'm trying to understand the 

hierarchy. Who gets to make the decision? Who is the ultimate person? Is it Minister Cash, Minister Andrews or 

Minister Frydenberg? 

Mr Wilson:  I think this is probably the best way to answer it, and feel free to jump in, Peter, if I get it wrong. 

Minister Andrews would have responsibility for the automotive schedule. So, if there was concern around the 

automotive schedule, Minister Andrews would be the first point of contact, if that's the way you wanted to 

proceed. However, that is part of the franchising code, so it would almost inevitably also involve Minister Cash, 

most likely, in some form. To the extent that it then extends into competition and consumer law, then the 

Treasurer would be the more appropriate point of contact. 

Senator O'NEILL:  So it's a pretty complex model. You've got to have your eyes on all of those spaces. 

Which department is responsible for the consultation on the franchising code? 

Mr Cully:  The Department of Industry, Science, Energy and Resources is responsible for that. 

Senator O'NEILL:  Not you? 

Mr Cully:  We're in the Department of Industry, Science, Energy and Resources. 

Senator O'NEILL:  I'm trying to understand which bit. 

Mr Cully:  It sits within my division, which is the Small & Family Business Division in the department of 

industry. 

Senator O'NEILL:  Are the dealership aspects within your remit or is that someone else? 

Mr Cully:  The dealership aspects in terms of the main focus of this inquiry? 

Senator O'NEILL:  Yes. 

Mr Cully:  It sits across areas, which is why, as we've mentioned, we're working together. There are aspects 

that will sit within Mr Wilson's division, and Mr Wilson and his division have led the consultations with the 

stakeholders that he's already outlined. But the overall franchising code sits with my division. 

Senator O'NEILL:  So which department is responsible for legislative amendments to the franchising code 

dealership aspects? 

Mr Cully:  The legislative amendments that were— 

Senator O'NEILL:  Yes. 

Mr Cully:  As Mr Wilson has, I think, already explained, Minister Andrews had carriage of development of 

those. Minister Cash is working on the broader changes to the franchising code that are currently underway. 

Senator O'NEILL:  So is it fair to say they have to work very, very closely to deliver these legislative 

amendments? 

Mr Cully:  That's correct. 

Senator O'NEILL:  So they're jointly responsible? 

Mr Cully:  As Mr Wilson has outlined, there is the franchising code as a whole, which covers a whole range of 

areas relating to franchise. There are the changes made earlier this year, which, as Mr Wilson outlined, was the 

first ever industry-specific schedule to the code which dealt with automotive dealerships— 

Senator O'NEILL:  Which is Minister Andrews? 
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Mr Cully:  Yes, that's correct. 

Senator O'NEILL:  So they're working hand in in glove? They have to be. 

Mr Cully:  Yes, that's correct. 

Mr Wilson:  That's correct. 

Senator O'NEILL:  Just like you're both here, they're both there when the decisions are made? 

Mr Wilson:  That's correct. Decisions that make changes to the franchise code have to be made, ultimately, by 

Minister Cash and the Treasurer, but Minister Andrews will input on automotive-specific issues. 

Senator O'NEILL:  Which department is responsible for unfair contract terms and reforms proposed to them? 

Mr Cully:  That's the Treasury. 

Senator O'NEILL:  Is it the Treasurer or Minister Sukkar who's responsible for that? 

Mr Cully:  I might defer to my colleagues from the Treasury. 

Mr Wilson:  We might invite our colleagues from the Treasury to answer that. 

Ms Lynch:  The responsible minister for unfair contract terms is Minister Sukkar. 

Senator O'NEILL:  In terms of work in this area, how closely does he work with Minister Cash and Minister 

Andrews on these particular matters that are of such interest to this committee? 

Ms Lynch:  The industry codes framework is set out in the Competition and Consumer Act, so any changes to 

industry codes are typically undertaken in consultation with the responsible Treasury minister. In this instance, 

the changes to the franchising code that have just been described and the introduction of the new schedule which 

goes specifically to automotive issues were undertaken in consultation with Minister Sukkar. 

Senator O'NEILL:  So we've got four ministers involved in this space: Minister Sukkar, as the Assistant 

Treasurer, Minister Andrews, Minister Cash and—who else? The Treasurer, I suppose. 

Mr Cully:  No, I think the Treasury has clarified that it is Mr Sukkar. 

Senator O'NEILL:   Thank you. I've got another line of questions, Chair, but— 

CHAIR:  Senator McGrath is going to take the call now. 

Senator McGRATH:  I've got about three questions. 

Senator O'NEILL:  Great, and I've got more once you've finished. 

Senator McGRATH:  Just so I fully understand, can you give the committee a summary of the reforms to the 

franchising code that the government intends to implement? 

Mr Cully:  Yes. The government released, as Mr Wilson mentioned in his opening statement, its response to 

the fairness in franchising inquiry. There's a range of measures coming out of that. There are some changes to the 

franchising code, which include the changes to capital expenditure that were picked up as part of the automotive 

schedule applied more broadly. There is an increase to the maximum penalties for breaches of the code—to be 

doubled—and a range of other measures, going to issues such as: providing better and clearer information up-

front to prospective franchisees so they can better understand what they are entering into and so they can be better 

informed; the development of a franchise register, to contain information about all of the different franchises that 

are operating in the country; some changes to dispute resolution provisions, which— 

Senator McGRATH:  Are you able to expand on the other reform options for dispute resolutions?  

Mr Cully:  Yes. There are a few. One of the key ones is to expressly allow for multiparty mediation. There are 

mediation processes currently under the franchising code. If all the parties agree, there can be multiparty 

mediation. But, if the parties don’t agree, it will just be between an individual franchisee and the franchisor. The 

proposed amendments would allow, where a mediator decides that it will be most beneficial, for it to be 

multiparty—they can require that to happen and the franchisor then has to engage in mediation with all the 

franchisees, because in some circumstances, including in the Holden example, you obviously have a range of 

franchisees with effectively the same dispute with a single franchisor. That's one of the key changes. There are 

also changes to picking up a dairy code, to allow people to agree to voluntary arbitration. I know there has been a 

lot of evidence to this committee around arbitration. There are limits; the Commonwealth cannot require 

mandatory arbitration—  

Senator McGRATH:  Just on that, we have heard about voluntary binding arbitration in some answers to 

questions put by Senator O'Neill. Can you expand on why it isn't compulsory and how it would benefit small 

business franchise owners.  
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Mr Cully:  In terms of why it's not compulsory, it's because the type of disputes that would be resolved in 

relation to the franchising code would involve an exercise of judicial power. Under the Constitution, judicial 

power can only be exercised by a court. Chapter 3 of the Constitution says that judicial power can only be 

exercised by a Federal Court, which is specified in that chapter to be the High Court. Any court created by the 

federal government—so that would be the Federal Court, the Federal Circuit Court or any state court that the 

Commonwealth confers jurisdiction on. But, beyond that, no other body can exercise a judicial power. As I 

mentioned the types of disputes under this code—because they are making a binding judgement or statement on 

existing rights—amounts to judicial power and there's a long range of constitutional case law around these issues. 

That's the basis on which you cannot mandate that arbitration should occur. The only way disputes can be 

resolved under the current scheme is through the courts—to get that exercise of judicial power.  

Senator McGRATH:  Okay. But, just in relation to voluntary binding arbitration, how would it benefit small 

business franchise owners? How would that assist? 

Mr Cully:  Consistent with some of the broader changes made to improve access to dispute resolution 

processes, any alternative dispute resolution process that involves the parties having to go to court would benefit 

small business in terms of getting a quicker outcome to the dispute and also a cheaper one. That's why the code 

has been evolving. In 2015 there was the creation of the Office of the Franchising Mediation Adviser and a 

requirement that mediation must occur. That's a process where, if there is a dispute and the parties cannot agree 

on a mediator, the Office of the Franchising Mediation Adviser will direct the parties to a mediation adviser they 

have to use. That is the first step. The steps that the government has now announced in response to the Fairness in 
franchising report go further than that by allowing for multiparty mediation and expressly allowing for voluntary 

arbitration—all of which is consistent with an approach that, if the parties can resolve their dispute in a more 

expedited manner and avoid the legal system where possible, would be a beneficial outcome for small business. 

Senator McGRATH:  Thank you. 

CHAIR:  In the context of the different roles of the department of industry and of small business, in terms of 

the delineation between Minister Cash and Minister Andrews, noting that there is already something of a 

separation and that other countries have quite separate codes for automotive dealerships versus other kinds of 

franchises, what's the rationale for keeping car dealerships within the existing franchising code but with some 

alterations through the department of industry minister, Minister Andrews? 

Mr Cully:  I'll commence, and if I miss anything out I'm sure Mr Wilson will add to my answer. First of all, 

automotive dealerships were already covered by the franchising code— 

CHAIR:  Yes, I know that. 

Mr Cully:  and it's an express definition in the franchising code that effectively deems automotive dealerships 

to be franchises. That is an argument for why it remains in the franchising code. There are some particular 

circumstances in relation to car dealerships that make them different to other franchises. Franchising is an 

incredibly broad sector; there are 1,200 different franchise arrangements in the country and 90,000 franchisee 

units across a very diverse range of different businesses. Car dealerships have some very unique characteristics 

that are different to that, including their size, their scale, some issues around capital expenditure and so on. The 

argument is that there are a lot of things in car dealerships that are consistent with broader franchises, so they 

would be dealt with by the franchising code, and there are some unique aspects, and that's why there is the set 

specific schedule. 

Mr Wilson:  You would in effect have two bills which were 98 per cent identical with a small difference. 

Then, whenever there were amendments to the franchising code, you would have to update the other code et 

cetera. The risks of separation and confusion were considered to outweigh the marginal benefits that a separate 

code would have as opposed to a schedule in practice. There's no real difference; it's just an optical issue. 

CHAIR:  Thank you for clarifying that. 

Senator O'NEILL:  By having a separate code, what does the dairy code do in terms of options for the sector? 

What would it provide? 

Mr Cully:  The dairy code is, in my understanding—I confess upfront that it's a limited understanding—

applying to the dairy sector as a whole, which has its own commercial and other arrangements and structures, 

whereas the franchising code applies to franchises, of which automotive dealerships are a subclass. 

Senator O'NEILL:  We are seeing a change, though, to the business model that looks quite different from a 

franchising model. 
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Mr Wilson:  The dairy code, as I understand it, is not a franchising code; it's a broader industry code. That's 

why it's different. 

Senator O'NEILL:  I guess the franchising model in cars is now being disrupted; it will not exactly be a 

franchising model anymore once these changes that have been implemented come through. 

Mr Cully:  We have not yet seen any of the proposed details of the agreements of what the manufacturers are 

imposing. The ACCC, as the regulator, would be best placed to provide advice on that. A lot of it will come down 

to what the actual arrangements are. If it has all of the hallmarks of a franchise but is simply called an agency 

model, that doesn't take it outside the franchising code. If it still retains those characteristics of a vehicle 

dealership and the other characteristics of a franchise around the level of control from the head of— 

Senator O'NEILL:  The franchisor. 

Mr Cully:  the franchisor and all of those elements, then it would still be covered by the franchising code. 

Mr Wilson:  My understanding is that either Honda or Mercedes have certainly said that their understanding is 

that their agency model will still be under the franchising code. There's no a priori reason why it wouldn't be. 

Senator O'NEILL:  Okay. Just following up on Senator McGrath's questions around impediments that you've 

articulated there, is it correct that binding arbitration could be regulated in an industry code if participants opt into 

that industry code? 

Mr Cully:  If participants opt into the code then they effectively consent to arbitration. So it still retains that 

voluntary element because they have to opt into the code. But if they— 

Senator O'NEILL:  Let's talk about this as a practical solution, because the argument is constantly made by 

the FCAI and on the public record that it's impossible to have binding arbitration and there's a massive 

constitutional problem with it. The reality is that what you just said is that if you wanted to do business in 

Australia and there were an industry code, if Mercedes-Benz, for example, wanted to be a part of that code and 

signed into it, they could be subject, through that vehicle, to binding arbitration? 

Mr Cully:  Yes, but it would be voluntary binding arbitration because they have chosen to be covered by that 

code. 

Senator O'NEILL:  Right. So it's not voluntary in the general public view—you can join it or not join it. It's 

voluntary in that you have made a choice to join the industry code and, by doing so, you therefore agree to 

mandatory arbitration? 

Mr Wilson:  That's right. And that is in effect the same principle as the changes to the franchising code—the 

voluntary binding arbitration process is in effect the same thing. Parties to the agreement would agree to binding 

arbitration upfront in their agreement. That would be the same principle as joining an industry code which 

requires you to do that. 

Senator O'NEILL:  When we're talking about voluntary and mandatory, there can be a lot of confusion in this 

space. The main concern I have is for 56,000 Australians who work in this industry; the communities that they 

provide business in; the service that they provide to travellers around this huge, wonderful country; the 

community support that they provide; and how significant they are in regional economies across this country. 

Given all of that, and very mindful of risks to that structure, we've heard from the MTAA and we've heard from 

the AADA that they want the principles that we've talked about to be mandatory and they want whatever vehicle 

necessary to be provided so that, in essence, there is mandatory arbitration if a relationship between a large 

overseas corporate provider of cars and a local small business or medium business or large business finds 

themselves in dispute. Is it within the capacity of the government to create structures to enable the AADA and the 

MTAA to have the protection they seek? 

Mr Cully:  My understanding of what they seek is that arbitration would occur in all circumstances, regardless 

of whether the vehicle manufacturer wanted to participate or not. If there were a model as proposed with the 

franchising code as I've outlined, the manufacturer would have to agree to be bound by binding arbitration. 

Similarly, in the case you identified of any other sort of potential voluntary industry code that people sign up to, 

and it's then binding arbitration, it is still the choice of the manufacturer about whether or not they sign up. I 

appreciate the confusion around some of the terminology, but there is not an outcome that those parties seek 

which is to ensure that, in every circumstance, there must be arbitration, regardless of whether or not 

manufacturers want to participate. That is not possible under the franchising code. 

Mr Wilson:  I would also just note— 

Senator O'NEILL:  Before we come to that, can I just ask this: what needs to change to make it possible, Mr 

Cully? 
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Mr Cully:  Probably a constitutional referendum. It is a constitutional issue; that is the issue there. 

Senator O'NEILL:  There was no vehicle to give assurances to this big sector that employs 56,000 people? 

Mr Cully:  It is a constitutional issue; it's a constitutional limitation on who can exercise judicial power. That's 

the issue here that prevents mandatory arbitration. 

Senator O'NEILL:  And you have no vehicle at all that can be constructed to provide the necessary place in 

which arbitration could occur with the OEMs voluntarily coming in to accept that? 

Mr Cully:  If they come in to voluntarily accept arbitration, (1) there is— 

Senator O'NEILL:  As a structural volunteer, rather than an incident-by-incident 'I will negotiate on this 

matter'. I'm talking about a structural establishment. 

Mr Cully:  Any mechanism would still require them to volunteer, whether it's to sign up to some sort of 

broader industry-wide code or whether it's to agree in their individual agreements that they would be bound by 

voluntary arbitration; but, in both cases, they would have to opt in. There is nothing that can be done to compel 

them to participate. 

Senator O'NEILL:  But if the bulk of the sector did opt in, that would create the context in which it would be 

a likely inducement to others to opt in. 

Mr Cully:  Well, it depends. If you're talking about the franchising code, Senator, you wouldn't want an opt in 

model in any event, because that would allow parties to completely sidestep the franchising code if it had to be 

that the franchisor simply opted in. It's a hypothetical question, but I can't think of any sort of code or other thing 

that they would need to opt in for, or to effectively require them to or they would have no other choice. 

Senator O'NEILL:  What about the food and grocery code? 

Mr Cully:  Again, that's a voluntary code. 

CHAIR:  If we are trying to negotiate outcomes for Australian business in the context of global multinationals 

or foreign companies, are we relying only on outcomes in the courts for the laws as they stand, or do we need to 

make new laws? Does arbitration exist only if we create a form where it can come before the courts, or are there 

other international mechanisms that we're able to use to negotiate with foreign multinationals or foreign 

companies? 

Mr Cully:  I don't think there is with what we're looking at here. The situation where arbitration is being 

looked at here is in relation to disputes between either individual franchisees or groups of franchisees. With a 

franchisor who might be ultimately controlled by an overseas entity, it will still relate to a dispute within 

Australia, and that would need to be resolved in the Australian system. As I've said, because it involves an 

exercise of judicial power, it would need to be done by a court unless the parties agree to some other process, 

which could include arbitration. 

CHAIR:  Or unless we create a legal mechanism where arbitration is the equivalent of a court, as we do in the 

industrial relation context? 

Mr Cully:  In an industrial relations context, it is still where there's judicial power exercised by a court. 

CHAIR:  That's right. 

Mr Cully:  It was actually one of the leading cases around what constitutes an exercise of judicial authority, 

and setting out some of these principles was the boilermakers case, where there was an attempt to give the 

commission a greater power. Because that was found to be an exercise of judicial authority, and, because the 

commission is not a chapter III court, it couldn't do it. 

CHAIR:  In that context, in arbitration, small players are more vulnerable in that power dynamic. Ultimately, 

the bigger player is always able to walk away, which means that, even when arbitration is taking place, because 

there's nothing binding, the power dynamic is still left vulnerable, even if overseas companies do participate in 

arbitration. Is there a logical way through this? 

Mr Cully:  That would very much depend on how the arbitration arose. For instance, as is proposed with the 

changes to the franchising code, parties would be expressly allowed to agree to arbitration. Parties could have that 

in their agreements. If a franchisor were to have in its agreements that it would participate in arbitration to resolve 

disputes, it could not walk away, because it would be breaching that part of the franchise agreement, that part of 

the contract. Similarly, if there were another, separate process to which they had agreed, it would be that they 

would have agreed to be bound by that arbitration. But, generally, if a party has agreed to be bound by an 

outcome and gone into that process, it can't then walk away from the arbitral process. 

Senator O'NEILL:  So there's a distinction. 
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CHAIR:  Can we legislate for contract terms within franchise agreements that must include arbitration, or do 

we end up with the same constitutional problem? 

Mr Cully:  Unfortunately, we end up with the same constitutional problem. 

Senator O'NEILL:  I feel that there's a capacity for the government to find a way. They can talk to these big 

multinationals that they're having to deal with. The PM's out there, talking about how he's going to crack the whip 

and sort out the media code to make sure that exploitation of Australian businesses is not going to happen. If the 

PM's out there doing that, the question for this whole inquiry, and for the relevant ministers, is: are you going to 

sort out this issue so that businesses can be protected? Say to these big companies: if you want to do business in 

Australia, you just have to agree to these principles. I feel that what needs to change, really, is an intent from the 

government to ensure a level playing field for Australian businesses against huge overseas entities. How can we 

have a Prime Minister who's out there articulating protection in the public interest around media—not just as an 

arbitrary concept—when this big car industry with 56,000 employees can't be looked after? 

Mr Wilson:  I would possibly challenge some of the assumptions in those statements. One of the observations 

that we have as the department is that there is an assessment of the current frameworks being applied to past 

events, which are the Holden contracts and the Holden disputes. Those contracts were signed in a different time 

under a different regime. Those contracts probably would not be signed, or the way that they occurred could not 

occur, under the new franchising code regime if those agreements were developed now. This relates to my point 

that the framework has changed; considerable protections have been brought in. They haven't yet been tested or, I 

think, even fully understood. The unfair contract term changes will bring in unfair contract term regulations and 

apply them to quite a substantial number, if not all, of the dealers, whereas they might not have been available 

before. 

Senator O'NEILL:  Can I go to some questions around that? 

Mr Wilson:  I think that will change the equation considerably. The ability for them to collectively bargain is 

also a new and very significant change that is yet to work through. At the end of the day, there are commercial 

negotiations between parties, and government will not get involved in those negotiations. 

Senator O'NEILL:  I know, and part of the problem is that right now there are groups of dealers from within 

each of the franchise groups that are coming to this committee collectively and saying, 'These are our problems. 

We need the government to intervene and fix them.' They won't do it publicly. They're not here giving public 

evidence, because the power differential, as it stands in Australia today, is still so tilted towards the overseas 

companies and against even collective groups of some very experienced business people across a range of car 

manufacturing distribution networks. They're collectively bargaining, but they're too frightened to do it in public. 

Mr Wilson:  As I said in our opening statement, if there are examples of where they believe they're being 

coerced, pressured or dealt with unfairly then they need to go to the regulator. My understanding is that the 

regulator hasn't seen a lot of these complaints, so that could be a question you address to them later. We would 

very much encourage that. If people think they're being treated unfairly they should go and— 

Senator O'NEILL:  How public is that process? 

Mr Wilson:  You would need to ask the ACCC exactly how public that is. 

Senator O'NEILL:  I fear that it could be— 

Mr Wilson:  Could I also go back to a previous question? You spoke about enough of the industry opting in 

voluntarily to the binding arbitration process et cetera. 

Senator O'NEILL:  Yes. 

Mr Wilson:  In essence, that's almost what the guiding principles were being developed to do. It was to say, 'If 

you follow these, you undertake this and you negotiate these points in developing your agreements, and if the 

companies agree to abide by and buy into those principles, which was the intent, then in effect that's what you're 

generating'. You're generating a change in behaviour. 

Senator O'NEILL:  So it's these six principles which are, in your view, the critical part that need to be 

mandatory? 

Mr Wilson:  No, that's not what I said, Senator. 

Senator O'NEILL:  Okay. Can you clarify that for me? 

Mr Wilson:  We believe that the adoption by industry of principles that would guide the behaviours, as 

outlined in the principles, would go a long way, potentially, to reducing the grounds for dispute, should the 
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contracts be terminated early by getting these issues addressed up front in new agreements. It's really there just to 

guide parties in the development of agreements consistent with their obligations. 

Senator O'NEILL:  But as you said in your opening evidence, there's no agreement about these yet. 

Mr Wilson:  No, and we— 

Senator O'NEILL:  So that option is actually off the table. 

Mr Wilson:  As the department, we think that's regrettable; we think it's a missed opportunity if industry 

doesn't come together to help to develop the shared vision which we think would benefit the industry. 

Senator O'NEILL:  The FCAI doesn't support it at all and the AADA wants it to be stronger. 

Mr Wilson:  They're entitled to their views. 

Senator O'NEILL:  I want to go to the 2018-19 MYEFO. On pages 200 and 201 it promised: 

… developing an Automotive Industry Code of Conduct to support appropriate commercial dealing and competition in the 

new car retail supply chain for the benefit of both small businesses and consumers. 

Where is that code? 

Mr Cully:  Without having the document in front of me, I'm not sure what it may be referring to. 

Senator O'NEILL:  I can read it again—I'll quote it to you. It's on pages 200 and 201 of MYEFO 2018-19, 

and perhaps the secretariat might be able to help us out with this. The government promised: 

… developing an Automotive Industry Code of Conduct to support appropriate commercial dealing and competition in the 

new car retail supply chain for the benefit of both small businesses and consumers. 

Where is that code? 

Mr Cully:  I'm not sure whether our Treasury colleagues may be able to assist, but that may be some of the 

work that Mr Wilson referred to earlier around things like access to repair information and so on. It's certainly not 

something that sat within my division's responsibilities. 

Senator O'NEILL:  Okay, but it does say 'competition' and it does say 'small business'. But that's not you in 

this instance? 

Mr Cully:  Not in this particular instance, no. 

Senator O'NEILL:  So— 

Ms Lynch:  I might just jump in here to clarify, sorry. 

Senator O'NEILL:  Yes, Ms Lynch. 

Ms Lynch:  My understanding is that the auto code referred to in that MYEFO document was essentially 

overtaken by events. It was overtaken by the new regulation attached to the franchising code. There was some 

discussion earlier that if it were designed as a standalone auto industry code that it could potentially also 

incorporate work that was being done on the mandatory information-sharing scheme for motor vehicle service 

and repair information. Those items were separated out and the information-sharing scheme for service and repair 

information is currently being progressed in the Treasury portfolio. It's being designed as primary legislation. 

Senator O'NEILL:  But the parts that deal with competition and small business are not being dealt with 

because they were, as you said, overtaken by events. So that code is not the voluntary one—or it is the voluntary 

one proposed by Minister Andrews? 

Ms Lynch:  My understanding is that it was essentially replaced by the new regulation attached to the 

franchising code. 

Senator O'NEILL:  The voluntary one? 

Mr Cully:  No. 

Ms Lynch:  That's right. 

Mr Cully:  The automotive schedule to the franchising code. 

Mr Wilson:  I apologise, it does predate me and my involvement in this area, but, if I understand my colleague 

from Treasury, that commitment of the government was subsequently overtaken or turned into the automotive 

schedule that's attached to the franchise code, and other aspects were also progressed through different parts of 

work. 

Senator O'NEILL:  Okay, so this is kind of where it cracked and started to spread across the different sectors 

that we were discussing earlier on. I think it's fair to say that the government presented it at the time, effectively, 
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as a mandatory standalone industry code that was sought by the dealers, and I believe they had some support for 

it. Why didn't the government proceed with a standalone dealership code, as they indicated they would? 

Mr Wilson:  It comes back to our previous answer. The industry code has transformed into the automotive 

schedule that's attached to the franchise code. The decision to proceed with a schedule rather than a standalone 

code was taken for reasons of efficiency and simplicity. 

Senator O'NEILL:  But it doesn't meet the promise to the sector and it hasn't resolved the problems that we've 

been hearing about in these two days of hearings? 

Mr Wilson:  Our point is that it has only come in. It is yet to work its way through the industry in terms of new 

agreements, including the unfair contract terms and the important changes to the franchise code. We simply can't 

support the statement that it is ineffective, because it hasn't yet had time to be tested. 

Senator O'NEILL:  So we're in the sort of 'trust me' phase of the government's implementation of what they 

promised. 

Mr Wilson:  We think it provides a considerable change in the balance of the power relationship. It gives 

dealers at lot more— 

Senator O'NEILL:  We hope it does, but it's not proven that it does. 

Mr Wilson:  That will take some time. 

Senator O'NEILL:  And in that period of time General Motors have left. They've checked out of the country. 

Does the franchise code protect dealerships from unfair contract terms? 

Mr Cully:  Unfair contract terms are dealt with separately. They form part of the broad framework, but they're 

not part of the franchising code itself. 

Mr Wilson:  They still apply. 

Mr Cully:  Yes. 

Senator O'NEILL:  Right. You can understand how this can all get a bit confusing because there are so many 

bits of it in so many places, which is why I think a standalone was something the government figured out they 

should promise. Everyone was saying: 'Give us our own code, so it's clear what we've got and what we haven't 

got. Give us the opportunity to get the protections we need.' Now we've got the devolved, dissolved, morphed—

bits in different departments. By design, you say it's more efficient but perhaps not for the people who need it. 

Mr Wilson:  I can assure you, Senator, that behind the scenes we are working very closely together, and it is 

very efficiently taken forward. Having talked to a number of the industry participants now, we are getting 

feedback that they would appreciate better communication of the overall frameworks and protections rather than 

the individual bits. There is the quite legitimate point that the dealers, who are not lawyers and not experts in 

government regulation, probably aren't seeing the overall framework at this point. 

Senator O'NEILL:  Because it's very dissected. 

Mr Wilson:  We could do a better job of communicating that. 

Mr Cully:  Unfair contract terms are dealt with in the Competition and Consumer Act. As I mentioned, the 

franchising code is made under that act. But it's also important to know that the unfair contract terms will be 

relevant to franchisees and to small businesses across the economy and not just those in franchise arrangements. 

Senator O'NEILL:  So the crossover happens there. How will the unfair contract terms reforms be paralleled 

in the franchising code? Will they be? 

Mr Cully:  No, because the unfair changes will be made to the primary act, to the Competition and Consumer 

Act. They will have broad application. They will apply across all sectors, so there's no need to have— 

Senator O'NEILL:  And franchising will just sort of be an extra bit where they apply. 

Mr Cully:  They'll apply to franchising arrangements as well, yes. 

Senator O'NEILL:  Okay. Not all dealers are going to be protected by these unfair contract reforms though. 

How will the departments ensure dealers in their schedule of the franchising code are protected? 

Mr Cully:  I'm not sure which dealers you mean. 

Mr Wilson:  I can't say that I can agree to the statement that not all dealers will be covered. I don't have that 

information. My understanding, from talking to some of the industry folk, is that they believe it should cover 

pretty much all, but that's still being worked through. 

Senator O'NEILL:  You say 'pretty much all'. Is this the matter of the 100 employees and the $10 million, or 

is it related to turnover? 
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Ms Lynch:  I might just jump in and provide a quick summary— 

Senator O'NEILL:  Thank you, Ms Lynch. 

Ms Lynch:  The changes that have been agreed for reform to unfair contract terms include changing the 

eligibility threshold for the protections. Unfair contract term protections apply, as Mr Cully said, across the 

economy, irrespective of whether the participants are franchisees or not. They provide protection to both 

consumers and small businesses. 

Senator O'NEILL:  My question goes to: will all dealers be covered? Can you give me that assurance—that 

every single dealer will be covered? 

Ms Lynch:  I can't guarantee that every dealer will. The scope has vastly increased the number of businesses 

that will be captured here, so— 

Senator O'NEILL:  Okay. So 'vastly increased' is not 'all dealers'? This again goes to the need for a 

standalone code and specific confirmation in the sector of their protections. So this generalisability across small 

business is not actually going to cover all of the businesses that are operating as motor dealers in Australia? 

Ms Lynch:  We're not aware of any dealerships that would fit within the new definition because it's an either 

or:  you can have fewer than 100 employees or you can have a turnover of less than $10 million annually. 

Senator O'NEILL:  And what about ones that sit outside that? 

Mr Cully:  They would not be small businesses on any of the definitions that are currently used. So the 

definitions that we use for small business are either fewer than 20 employees—this goes up to 100—or turnover 

of less than $10 million. 

Senator O'NEILL:  But there are companies that have put on the record how many people they employ, and 

$10 million would be absolutely nothing in terms of the amount of money that's going to be turning over in a car 

yard. So what have you done to reassure the minister that this is going to provide the protections that have been 

promised to the motor dealers? 

Mr Wilson:  The feedback I have had from the dealers, or the ones I've talked to, is that they would expect that 

threshold, in the way it's applied to the new car operations, would cover the vast majority of dealers, except, 

potentially, the large ones, but even then they couldn't be sure. 

Senator O'NEILL:  Right. So we've got— 

Mr Wilson:  And, as of today, I haven't had any feedback from the dealer associations that they're concerned 

about it. That's not to say that they might not be, but I haven't had any feedback. 

Senator O'NEILL:  Sorry to rush you. I'm very mindful of time now, and I've just got a few more questions. I 

thank you for your answers. If there's anything more you need to put on the record, I'd love answers on notice—

more fulsome, if possible. At this stage, to be clear, there is no guarantee that what is being proffered as a fix to 

the problem of the unfair contract terms will actually apply to every car dealer? There is no guarantee that that's 

the case? It's not known if it will be the case? 

Mr Wilson:  We don't have any evidence that it won't, and it would certainly— 

Senator O'NEILL:  But you don't have any evidence that it will? 

Mr Wilson:  It will absolutely apply to the small and medium-sized businesses, which we understand is where 

the power imbalance is that is the biggest concern. To the very large dealers, as yet I still don't have feedback 

whether it would apply or not. 

Senator O'NEILL:  When does Treasury expect consultation legislation to be available for the changes to the 

unfair contract terms? 

Mr Robinson:  We're expecting that an exposure draft of legislation to implement the changes would be 

released for public comment next year. 

Senator O'NEILL:  When next year? 

Mr Robinson:  We can't be more specific because the exact timing will depend on legislative priorities and 

drafting resources, but, at this stage, it's certainly our expectation that it will be released for consultation next 

year. 

Senator O'NEILL:  So we will see how much of a priority unfair contract terms are for the government, if it 

comes in in February or if it comes in in December. You can't give me any indication of the likelihood? 

Ms Lynch:  The prioritisation of drafting is a matter for government. 

Senator O'NEILL:  So there is no drafting underway at the moment? Or is there? 
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Mr Robinson:  Now that the Consumer Affairs Forum has agreed to reforms, we've certainly commenced 

work on preparing for drafting, once we actually have access to drafting resources. The timing of the release of 

the exposure draft legislation, as I said, we can't be more— 

Senator O'NEILL:  So it's in pretty early days. What threshold is the government going to consult on for 

small business eligibility for unfair contract terms? Is it the $110 million? 

Ms Lynch:  Yes, that's the decision that has been taken now by all of the consumer affairs ministers.  

Senator O'NEILL:  What interdepartmental work has been done to ensure that dealerships—many of which 

might have high turnover but slim margins and power imbalances akin to small businesses dealing with large 

businesses—will be eligible for unfair contract term protection?  

Mr Wilson:  We are engaged in the process, led by Treasury, around the development of the unfair contract 

terms reforms. We're engaged in that process and we're talking to the industry.  

Senator O'NEILL:  When do you think you will have the answers to those questions? 

Mr Wilson:  I can't say.  

Senator O'NEILL:  Is it the government's intention to ensure that all dealers are protected by the unfair 

contract terms? Do you know if that is what they want to do? 

Mr Wilson:  I'll have to defer to my colleague from Treasury on that one.  

Senator O'NEILL:  Whether it's through the franchise code, dealership schedule or unfair contract term 

reforms?  

Ms Lynch:  I'll just reiterate that the unfair contract term reforms are economy-wide. So the government's 

intention in relation to the unfair contract term reforms is for them to apply to all consumers and to all small 

businesses, as defined under that definition. We anticipate that that will include the vast majority of—if not all—

motor vehicle dealers.  

Senator O'NEILL:  But it's not going to be in a dealership schedule. With regard to the draft principles, to be 

clear, the draft principles did not come from you; you simply facilitated their construction, following consultation 

with the AADA, the MTAA and the FCAI. Is that correct?  

Mr Wilson:  That's correct. We had input from those associations. The principles, I would say, largely reflect 

those from the dealers' side of the equation.  

Senator O'NEILL:  In terms of voluntary/mandatory, were there discussions about that?  

Mr Wilson:  There were. In the process, to facilitate the development of the principles, we did keep the two 

issues separate until towards the end. At the end, there were clear views expressed, which you've heard from all 

parties. I would just also note, and I wasn't able to say it before— 

Senator O'NEILL:  Sorry, can I just reflect on that. There were clear views from all parties? 

Mr Wilson:  Yes. 

Senator O'NEILL:  So the clear views of the MTAA and the AADA are what? They want voluntary or they 

want mandatory?  

Mr Wilson:  As I said before, the AADA and the MTAA both supported mandatory application of the 

principles. The FCAI—informally, because they don't have an official board position—indicated that they did not 

see the need for mandatory principles. Can I— 

Senator O'NEILL:  To be clear, when we look at these draft principles and they've been articulated as 

voluntary, you've come down on the side of the FCAI, which represents companies that exist overseas, as opposed 

to supporting the wishes of small, medium and large businesses in Australia that want a mandatory set of 

principles. Why did the FCAI succeed, when they don't represent Australian businesses?  

Mr Wilson:  I don't agree with that statement. The government has not come down on any side. As I said, we 

took the principles as far as we could, working with the three groups, and we've reported the views back to the 

minister. The minister initiated this process at the request of the dealers to develop an industry led set of 

principles, and we have gone as far as we can at this point, given the two views. The government has not got a 

view, as far as I'm aware, on the application of those principles beyond that.  

Senator O'NEILL:  In The Australian on 18 September Minister Andrews stated that the intention of the 

government is for the development of these principles to be led by industry. Does the department acknowledge 

that the FCAI, as a peak body, does not represent any wholly-owned Australian company, but, rather, overseas 

companies selling products in Australia?  
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Mr Wilson:  I don't know who the FCAI represents, so I can't comment on that statement. 

Senator O'NEILL:  But you're the one who's doing the work. 

Mr Wilson:  I don't have their membership list in front of me. I can't verify whether they do or don't have 

Australian members. I would note that those multinational companies are registered businesses in Australia and, 

under our free trade and other obligations, we don't discriminate, generally, in policy between overseas and 

Australian businesses. 

Senator O'NEILL:  Let's be clear: Mercedes-Benz have 300 people working for them in Australia directly, 

but the dealers have 3,000 people working for them and 230 apprentices. There's a difference there. I know which 

side I'd pick. I'd be picking the Australian businesses that are in our community and the Australian people I live 

with. I wouldn't be picking a multinational over them. 

Mr Wilson:  Again, I don't agree with the statement that we have picked any side. 

Senator O'NEILL:  If the government choose not to make these mandatory, they'll be picking a side, though, 

won't they? 

Mr Wilson:  What the government chooses to do is a matter for the government. I can't comment on that. 

Senator O'NEILL:  Well, I would hope the government would choose 56,000 jobs for Australians over a 

much smaller number of jobs for overseas companies represented in Australia when the time comes. Does the 

department acknowledge that there are concerns around how Honda, Mercedes-Benz and General Motors 

conducted their business operations with local partners? 

Mr Wilson:  We acknowledge the reality that there are some concerns. We also acknowledge the reality that 

the majority of the dealers in those frameworks have signed on to agreements and have agreed to compensation 

arrangements. But there are a smaller number who are not happy. That's right. 

Senator O'NEILL:  Can I put on the record that even those who have signed on should not be considered as 

companies that were happy to sign on. Many of them have indicated that they were coerced into doing so. They 

felt pressured. They didn't have sufficient support from the government to stand up. They weren't in a position to 

exercise power against multinational companies. Even though they've signed up, it doesn't mean that they agreed 

with what they had to sign up to. They felt powerless. Many of them have articulated that. So I'm very concerned 

that, basically, the fact that they actually gave in under pressure because of the financial weight that they feel 

resting on their shoulders doesn't mean that they agreed with the way they were treated. 

CHAIR:  Senator O'Neill, I'll have to draw you to a close so we can go to our next witnesses. 

Senator O'NEILL:  Thank you, Chair. The last question is: does the department acknowledge that every 

Australian car dealer wants the principles that you've drafted for the minister to consider to be mandatory and not 

voluntary? 

Mr Wilson:  We acknowledge that the AADA and the MTAA and a number of the dealer sub-associations 

have indicated that, but I certainly can't say that every dealer in Australia wants that. 

Senator O'NEILL:  But they are their representative bodies. 

Mr Wilson:  All I know is that the AADA and the MTAA and some of the dealer associations, like the Holden 

Dealer Council, have indicated that they strongly support mandatory application of the principles. 

Senator O'NEILL:  Thank you very much. 

CHAIR:  We are now breaking for afternoon tea and are having a short private meeting. Thank you for your 

evidence today. It's very much appreciated. 

Proceedings suspended from 15:43 to 15:50 
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CARNELL, Ms Kate, Ombudsman, Australian Small Business and Family Enterprise Ombudsman 

HORDERN, Ms Alexandra, Director of Advocacy, Australian Small Business and Family Enterprise 

Ombudsman 

CHAIR:  I welcome the Australian Small Business and Family Enterprise Ombudsman. Thank you for joining 

us this afternoon. I understand you've got the information on parliamentary privilege and the protection of 

witnesses. 

Ms Carnell:  Yes. 

CHAIR:  The Senate has resolved that an officer of a department of the Commonwealth or a state shall not be 

asked to give opinions on matters of policy and shall be given reasonable opportunity to refer questions to a 

minister. This resolution prohibits only questions asking for opinions on matters of policy and does not preclude 

questions asking for explanations of policies or factual questions. Officers are reminded that any public interest 

immunity claim must be made by a minister and should be accompanied by a statement setting out the basis for 

the claim. Notwithstanding all of that, we have not usually had those concerns with the family enterprise 

ombudsman's office, thank you, Ms Carnell! I'd now like to invite you to make a short opening statement.  

Ms Carnell:  I'll only make a really short statement because I think we've put in some submissions and I won't 

restate those. I think it's really important that, when we look at this whole situation with dealers and 

manufacturers in the motor vehicle space, the first thing we've got to understand is that there a huge power 

imbalance, even when the businesses are, shall we say, bigger than those that would normally be regarded as 

small businesses. It's true that, in areas like unfair contract terms, very few dealers would turn over less than $10 

million per annum—fundamentally because, as we understand it from the industry, their margin is less than one 

per cent, so you've simply got to be bigger than that to be trading at all.  

Many of these businesses, as I think we all know, are multigenerational. Their investment in their business is 

multi-multimillions of dollars. Much of that investment has been encouraged, enforced, by the manufacturers over 

time. So the great dilemma here is that these businesses have very little choice but to comply with whatever the 

manufacturers require or want. Interestingly, we've been told by the industry that, since Holden left Australia and 

did it in the way they did, a range of incredibly unfair contract terms have been actually added to the contracts 

because businesses could argue, 'Holden got away with it, so we can too'. I think there are a range of things that 

have happened that are good, such as the amendment to the franchising agreement for the motor industry. There 

are a range of those requirements that are a really big step in the right direction. 

But I would have to say, moving to a scenario like having to have 12 months notice before you have your 

contract terminated, but without necessarily any compensation in this space, if you're a multigenerational business 

with millions and millions of dollars invested, 12 months isn't very long, especially with no compensation, 

necessarily. When we deal with this industry particularly, we have a bigger imbalance of power and some larger 

problems than we do in a situation where there is more, shall we say, competition in the marketplace. Do you 

have anything you would like to add to that, Alexandra? 

Ms Hordern:  That covers it, thanks, Kate. 

CHAIR:  Thank you. Senator O'Neill, would you like to kick us off?  

Senator O'NEILL:  I just needed to attend to a matter then and I missed a little bit of your introductory 

remarks, so if I go over any territory, apologies— 

Ms Hordern:  No, go for it. 

Senator O'NEILL:  and, if you need to restate, I'm sorry. One of the key things that has been described by the 

industry, which employs 56,000 Australians and also has thousands of apprentices and is widely distributed 

across the country, is that, despite their size—and people see these businesses as they drive past—they're actually 

small players by comparison to the international companies that manufacture the vehicles and ship them to 

Australia. Is that a fair representation of how power is operating in this sector? 

Ms Carnell:  Absolutely. As I said in my introduction, if there's ever a situation with an absolutely dramatic 

power imbalance, it's this one. If you're a Mercedes dealer, it's often a multigenerational approach—'Dad had it 

and Grandad had it, and we've invested millions and millions of dollars in our operation'—you can only deal with 

one company, Mercedes; you haven't got another choice. So all of the power sits with the manufacturers. And, I 

suppose, the challenge for all of us is to have in place approaches to balance that up just a little bit. We'll never 

make it totally balanced, but we've got to do better than we have so far. I made the point that the changes to the 

franchising agreement from 1 June are a step in the right direction, but it certainly doesn't solve the problem. 
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Senator O'NEILL:  And we have certainly got the reality of General Motors moving off. We've had 

companies fold, including one in Dubbo. If I can just go to that one, you might be able to give a response in the 

particular here. Mr Michael Adams owned the Golden West automotive dealership in Dubbo, which is in the 

federal seat of Parkes, a great big hub in the middle of New South Wales, really important for the whole of 

western New South Wales as a provider of health, access to services, mental health services, business services—

it's very significant. Are you aware of Mr Adams? Have you heard anything of his case? 

Ms Carnell:  No, apart from having read a little. But we haven't dealt with him as a case. 

Senator O'NEILL:  But his case, as reported on 15 September this year, is that, due to the sudden withdrawal 

of General Motors in the Australian market and Honda changing their business model arbitrarily, he had to close 

his business, and he had to let go of 40 employees. You would be aware of the voluntary principles that have been 

disseminated by the secretariat during the course of this inquiry. What's your view about those principles? Would 

they offer more protection to Mr Adams if they were mandatory and were to prevent what happened to him and 

the loss of those 40 jobs in Dubbo? 

Ms Carnell:  It is our experience that voluntary approaches don't work when there is a significant imbalance of 

power. 

Senator O'NEILL:  Why is that, Ms Carnell? 

Ms Carnell:  Because our experience is in this space that the large operators, or the people with the power, 

choose not to, shall we say, play or not to comply if it doesn't suit their business requirements. They simply won't 

comply unless it's mandatory. In fact, we get told that regularly by multinationals—that, if it's not legislation, 

decisions will be taken in the head office in the US, Europe or whatever. That's what they tell us. 

Ms Hordern:  That's actually the key. With the multinationals, they don't have local impact on their business. 

So, if they're making a decision in Delaware or wherever it may happen to be, they make a decision based on 

business needs rather than local needs and local outcomes. 

Senator O'NEILL:  So care and concern for Australian businesses and all the jobs aren't top of mind in 

Europe or in the US or in any Asian country that might be providing vehicles into the Australian market? 

Ms Carnell:  That would be our experience, yes. 

Ms Hordern:  That would be our experience. 

Senator O'NEILL:  In unison! It's a chorus of accord with that reality! Are you aware of comments from Ms 

Seeger with regard to Mercedes-Benz? Have you heard anything of her comments? 

Ms Carnell:  No. 

Senator O'NEILL:  To paraphrase—and I think I'm getting it pretty right—she basically said that they would 

deliver their model into countries where the laws allowed it. The model is a change from this dealership model 

that we've got to a distribution model. Is that how it works? From overseas, people look at it and they go, 'If we 

can get away with it in Australia, and they're not going to do anything about it, let's do what we want.' Is that 

really what's going on? 

Ms Carnell:  That is what we're told, as I made the comment earlier. We've been told that, since Holden left 

Australia, there have been changes to current contracts, putting significant unfair contract terms into current 

contracts because they think they can get away with it. I think that's a really concerning situation. 

Senator O'NEILL:  We just heard evidence from the Department of Industry, Science, Energy and Resources 

and Treasury, who do very hard work on behalf of the Australian people, and they've tried to provide reassurance 

that unfair contract terms are under reconstruction and that there's going to be a benefit from these changes from 

the government. We don't know when that legislation is going to come—sometime next year maybe. Drafting 

hasn't even commenced. I think we've confirmed that this afternoon. So what protections against unfair contract 

terms currently exist for these big employing businesses across Australia in the car sector? 

Ms Hordern:  They're currently very limited given the caps on unfair contract term protections. There is very 

limited if any protection from unfair contract terms for these businesses. 

Senator O'NEILL:  Can you talk to that issue of the caps? What exactly does that mean? If somebody is just 

listening to this inquiry and they've never had anything to do with the car industry, what does all that mean? 

Ms Hordern:  The caps currently, before a contract can be subject to the unfair contract terms regime, come in 

at—I'm pretty sure—$300,000 for the value of the contract. If the contract is larger than that value, the unfair 

contract terms regime does not apply. The changes that have been agreed to at the consumer affairs forum, as we 
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understand them, will take those caps to $10 million for the value of the contract or 100 employees for the 

business. 

Ms Carnell:  There are two caps. One is what constitutes a business that's covered. Under 20 employees is the 

current scenario. What's planned is turnover under $10 million or 100 employees, although there's no indication at 

this stage as to how you determine an employee. Is it just someone on the books? Is it FTEs? Is it something else? 

The good bit about what's being proposed is that it removes the cap on the value of the contract totally, which is 

great. We think the changes proposed are really great. At the moment, the cap on the contract is $300,000, as 

Alexandra said, for a single-year contract, or $1 million for a multiyear contract. So the current unfair contract 

term legislation doesn't cover these guys at all. They're too big for this. The proposed changes for next year—

none of them will turn over under $10 million. With margins of one per cent they'd be out the door pretty quickly, 

if that's where they were. 

The issue around under 100 employees will depend greatly on how that is defined in the act in the future, 

which we have no idea about. So, I think it will be important for the changes to unfair contract terms to make it 

100 FTEs at the very least. Even then, some of these businesses, we are told by MTAA and others, will be bigger 

than that. Remember, they've got repair sections and vehicle sales sections. They've got lots of people, which is 

the reason they've got so many employees in Australia. 

Senator O'NEILL:  Exactly. And I for one don't want to see those jobs disappear, because it's hard for me not 

to think about what it means for a young person sitting in the back row of my year 9 class, and the only thing they 

want to do is go to the local car dealer and become a mechanic or a technician of some sort—an autoelectrician—

or work with the cars. Detailing: I had one kid for whom the reward for great behaviour was washing one of the 

teachers' cars. For some kids, this is their lodestar. They want these jobs. Once these jobs are gone, they're not 

going to come back. 

Ms Carnell:  I'll just give you a good-news story. The Western Sydney Woman of the Year this year was a 23-

year-old apprentice who does spray-painting, fundamentally, which is a great-news story. 

Senator O'NEILL:  Yes, and it would be happening all the time as cars are turned in and getting fixed for 

resale. In terms of the numbers, I'm mindful that Honda have told us today that they're getting rid of participants. 

They're shrinking the number of owners that they have. They said they were going to get close to their current 

level of sites but reduce the number of owners. If that's the case, they would be more likely to hit the100 

employees if they're large businesses and therefore would not be able to avail themselves of the unfair contract 

provisions that are yet to be implemented but are proposed. 

Ms Carnell:  That would be right. We know there's a range of businesses now that are in that situation. Even if 

a dealer might have a number of brands—we've seen them down the road—there's a company that sits over the 

top. So, you might find that they get excluded fairly quickly. But it's something that's got to be taken into account 

when we look at what the amendments to unfair contract terms look like. And of course if it's not FTEs then lots 

of dealers will go; they'll have more than 100 people on their books. 

Senator O'NEILL:  Yes, of course. In terms of the unfair contract terms, could you put on the record some of 

the examples of ones that you're aware of that are now being implemented in this vacuum where the government 

hasn't actually resolved this problem? 

Ms Hordern:  I don't have any examples with me, but we can certainly take that on notice. I would say, 

though, that it's uncommon for us to see a contract that does not include an unfair contract term. 

Senator O'NEILL:  Sorry: could you just repeat what you said? 

Ms Hordern:  It's uncommon for us to see a contract that doesn't have an unfair contract term of some sort, 

whether that's a unilateral variation clause or something else. We usually will find an unfair contract term in most 

contracts we see. 

Senator O'NEILL:  That's a very concerning reality for businesses right across this country. How can it be 

that contracts can have unfair contract terms in them? How does it come about? And how do you interact with 

that? 

Ms Hordern:  The contracts are usually created from precedence. So, often these contract terms that had 

previously been acceptable practice sneak in and continue to be used in contracts as they get rolled out. They get 

changed as people complain about them. One of the issues we've raised about the current unfair contract terms 

regime is that in order to get one of those terms overturned the small business—usually it's a small business—

would need to take the other party to court to have that contract term overturned. So, there's quite a process to go 

through to get out of these unfair contract terms. That's usually how that happens. 
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Senator O'NEILL:  So unless you've got a lot of money, basically you have to accept the contract that you're 

given by the big entity that you are seeking to do business with. 

Ms Hordern:  Most large entities will say that their contracts are negotiable, and, to a certain extent, they may 

be. But, ultimately, as Kate's pointed to, if you've got a multigenerational business that you've put a lot of money 

into, you're unlikely to walk away from a contract over an individual term, unless it's outrageous. 

Senator O'NEILL:  I do recall that, in the inquiry into franchising, we had evidence that said there was very 

little room for anybody to take action, because unconscionable contract terms were just everywhere throughout 

these documents that franchisees were signing, despite the fact that they were getting legal advice. So getting 

legal advice wasn't preventing them from signing terms with unilateral—what did you just say? 

Ms Hordern:  Variation clauses. 

Senator O'NEILL:  What does that mean? 

Ms Hordern:  That's where one party can vary the contract at any point they choose to vary it and in any way 

that they choose to vary it. 

Senator O'NEILL:  Essentially, that means: 'Sign this document with all this language and words in it. But it 

doesn't mean anything, because there's one clause in there that says I can do whatever I want anyway.' Is that it? 

Ms Hordern:  Yes, ultimately. 

Senator O'NEILL:  That's pretty dodgy, isn't it? 

Ms Carnell:  Yes. And then there are the clauses that say: 'We can require you to upgrade your premises at any 

time to a standard that suits us, not you. We can require you to take any number of cars without you having any 

input into that.' And remember that franchisees buy the cars. 'We can change our sales requirements at any time 

without your agreement.' They're pretty great contracts! 

Ms Hordern:  There are whole-agreement clauses, where they say, 'Nothing we've said to you prior to you 

signing this document has any bearing on the contract.' So they can make as many promises as they like before 

signing, and if it's not included in the document it doesn't count. 

Ms Carnell:  I think we saw with Holden that a lot of companies were told things that turned out not to be true. 

They were not given any indication that Holden were pulling out, even when they told Holden that they were 

planning to purchase an existing franchise or do a merger or go down the path of quite significant expenditure 

literally months before Holden left. We saw that there was no requirement for transparency or reasonable 

information provision or sharing. That's pretty normal in this space. 

Senator O'NEILL:  It might be normalised practice, but it's profoundly unethical from, I think, the general 

pub test. It wouldn't pass it, would it? 

Ms Carnell:  No. 

Senator O'NEILL:  It's exploitative. It's not business; it's exploitation. 

Ms Carnell:  It's offshore entities using significant power to the detriment of Australian businesses. You made 

the comment about unconscionable conduct. Rod Sims from the ACCC made comments about that—and they 

were totally appropriate ones—recently. He said the problem with unconscionable conduct is that trying to prove 

it in a court of law is almost impossible, so we don't have solid laws against unreasonable, unfair and unethical 

behaviour. We just don't, and I think that was the point that Mr Sims was making—that we have a bit of gap in 

consumer law. 

Senator O'NEILL:  Do you have any sense of how many may or may not be covered in the car dealer's 

business by the proposed changes of 100 employees—whether it's FTE or something else—or $10 million? Is 

there any research to inform those arbitrary determinations that would be good for this industry? 

Ms Carnell:  No, we don't. The organisations representing the industry tell us that every one of the new car 

dealers will fall outside the $10 million—or almost everybody. The issue with the 100 is just how that is 

legislated and, as you said earlier, what the manufacturers are doing in terms of consolidation of the size of 

distributors. It needs to be kept in mind heavily. As the department rightly said, legislation on unfair contract 

terms is across the economy. It's not made for this purpose, yet we really need to ensure that unfair contract terms 

do apply to these sorts of franchising agreements. 

Senator O'NEILL:  That's perhaps why there was a call for a standalone franchise code for this industry, 

given its size, scale, reach and impact. It appears that it was promised in the MYEFO of 2018-19, but it has not 

yet materialised, and it doesn't look like it's going to materialise. 
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Ms Carnell:  It's our understanding that that morphed into the 1 June changes, with the changes to unfair 

contract term separately. 

Senator O'NEILL:  I would call that a broken promise—you don't have to, Ms Carnell! Where there has been 

a dispute in the franchising sector—can you recall an instance where you've questioned whether parties have 

lacked good faith when mediating? 

Ms Carnell: We are not party to the mediations—the mediations happen between the mediator and the parties 

involved—but we get feedback. Alexandra might like to talk about AMP. 

Ms Hordern:  We had some feedback about whether that mediation has been entered into in good faith. We 

always explain to the parties the need to enter into mediation in good faith to get a solid outcome. Occasionally, 

when the outcome doesn't go the way one party feels it should have, they may not feel that the other party has 

acted in good faith. Certainly, AMP is one where we had reports of a perception of one party not acting in good 

faith. 

Senator O'NEILL:  The general public might call it a stonewalling situation, where you are told to go into a 

room and sort it out but someone just sits there with their arms crossed and basically keeps shaking their head. 

Ms Carnell:  And we get those. We get feedback that that is what is happening. The hard bit here again is 

when you get to a mediation scenario and you have all the power on one side. Those large entities turn up at 

mediation because they have to. But that's all they have to do; there doesn't have to be an outcome. I think that is 

the reason why the motor vehicle industry wants arbitration—you can't have compulsory arbitration—to be part 

of the whole approach here. Where there is a serious power imbalance, it is too easy for one party to turn up and 

stonewall, as you rightly say. We do see that happen. We see some great outcomes where people are doing the 

right thing, but that isn't always the case. 

Senator O'NEILL:  We've heard about impediments to arbitration. But it would seem that if there is a code 

that you were required to sign onto, and in that code there was a term that said you agree to binding arbitration, 

that would change the dynamics significantly for this industry. Is that how this problem is resolved? 

Ms Carnell:  We would support that approach. It then ends up being voluntary, because you are voluntarily 

signing, but part of that is that you are willing to be part of an arbitrated outcome. It's probably essential in this 

case. 

Senator O'NEILL:  So the voluntary part is that Mercedes-Benz, Mitsubishi or Honda choose to come and do 

business in Australia. When they get here the government says, 'Welcome, but we're going to stand up for our 

small businesses. If you want to do business in our country, you need to sign into this code'—and in the code is a 

statement that says, 'If things go badly and we end up in a business divorce situation, you will have to go to 

mandatory arbitration if you cannot resolve it in any other way.' Would such a structure be within the 

constitutional bounds, and would it deliver the outcomes that the AADA and the MTAA are asking for on behalf 

of the 56,000 employees in the motor trading industry? 

Ms Carnell:  We believe so. The dairy code has arbitration in it, and so does the food and grocery code. 

Senator O'NEILL:  And it is by that mechanism—so if you want to do business you need to sign onto the 

code, and arbitration is part of participating in business through that code? 

Ms Carnell:  Yes. 

Ms Hordern:  The dairy code is set up as a mandatory code—provided that you fall into the requirements, you 

have to be bound by the code. As part of that code, you must have either mediation or arbitration, or both, in your 

contracts as a way to resolve a dispute. So they don't enforce arbitration on the businesses, but you have to have at 

least one, if not both, in your contract so that, when a dispute happens down the track, you've got those clauses to 

draw on.  

Senator O'NEILL:  So there's a little bit of wiggle room in there, which could work when everybody's happy 

at the beginning of the relationship. I'm always concerned about when it comes asunder—what happens then and 

where the power lies—because we've seen terrible outcomes. All of the dealers who've participated in this inquiry 

have asked for binding arbitration through the sort of mechanism we've just been discussing, to ensure that the 

resolution of disputes is possible. Do you believe that if binding arbitration was delivered in the way it has been 

through that mechanism in the dairy code and the food and grocery code, and it was implemented for the car 

dealer network industry, then we would see a decrease in disputes in the courts?  

Ms Carnell:  Yes, we do.  

Senator O'NEILL:  From your experience, what's happened with the change in the other codes? What's 

happened in terms of court matters and the decline in those matters coming to court?  
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Ms Carnell:  The whole point is that a lot of these things never get to court, because that's the point of power 

imbalance: the little guys can't take on the big guys in court, or they'll be worse off than when they started. So 

these things rarely get to court. But what happens is they also rarely settle under normal circumstances, because 

the big guy's got all the power. When you put in place a stick—which is what arbitration is—that if all else fails 

an arbiter will make the decision, then all of a sudden there's a reason to settle, there's a reason to not push this 

through to the final scenario. So I think it's not about court; it's really about pressure to actually behave in a 

reasonable manner. Because if you don't, there's a stick.  

Senator O'NEILL:  Is it safe to say that if binding arbitration were to be implemented in the way that we have 

just been discussing, given the recipe that's been made available—interestingly, from the food and grocery 

industry—it would go some way, some significant way, perhaps, to addressing the power imbalance that we've 

been talking about this afternoon?  

Ms Carnell:  We believe so. It's interesting that in the food and grocery space, particularly, the arbitration 

power, I understand, is almost never used; you don't need it anymore, because there's pressure to come to the 

party and to get an agreement.  

Senator O'NEILL:  What would it take to replicate that? Is it simply a matter of the will of the government to 

lead on this and bring in the necessary reform?  

Ms Carnell:  I'm not going to try to be a lawyer here. It is certainly our view that arbitration is an essential part 

of access to justice, particularly in the SME space but more broadly in this space as well. I think the issue is how 

you do it: it's got to be constitutional and we've got to be able to deliver on that. But, without arbitration, I don't 

believe you'll really deliver appropriate access to reasonable outcomes.  

Senator O'NEILL:  Clearly, you're indicating that if access to reasonable outcomes in this form was instituted 

that would be a change. If there was a massive failure in that, or people felt that it was breaking down, there is 

still always the opportunity for a business, if it is sufficiently cashed up, to take action in a court. This would not 

preclude court action.  

Ms Carnell:  No. 

Senator O'NEILL:  This is just a way to try and make sure that businesses play nice, that power is mediated 

in the public interest to maintain a sector and jobs and the viability of those businesses.  

Ms Carnell:  Yes. 

Senator O'NEILL:  What do you say to the argument: 'There's been enough change. This thing got changed in 

2015. It's been changed again now. We've got to wait for it all to wash through. We don't need any more red 

tape'? What's the response to that argument, Ms Carnell, from a small-business point of view? 

Ms Carnell:  We believe really strongly that, where there is significant power imbalance, it is the role of 

government to put in place mechanisms that will achieve a more level playing field. As I said right at the 

beginning, in this particular industry the playing field is not level at all. 

Senator O'NEILL:  Apart from the quintessential unfairness of that—and Australians do care about 

fairness—why should businesses be given that support? Why should the government intervene? What's the worst 

thing that's going to happen if they don't intervene? A few businesses will go under. Shouldn't the government just 

keep their nose out of business and let business do its own thing? Isn't that the argument all the time? 

Ms Carnell:  We don't subscribe to that view. We think that the role of government is to ensure that there is a 

fair and reasonable playing ground such that small-to-medium businesses, or businesses generally, have the 

support and legislation that is needed to balance up the huge power of multinationals. Without that, large 

businesses, particularly multinationals, for which, as we said before, decisions are made elsewhere in the world, 

are going to operate in their best interests, not the best interests of Australia or businesses here in this country. 

Senator O'NEILL:  I think you might be very interested in the evidence we received earlier in the day from 

Mr David Blackhall, who basically said that 56,000 Australians are waiting for the government to make sure that 

no international business or multinational corporate can, with the stroke of a pen or the push of a button in far-off 

places, disrupt or destroy Australian business. 

Ms Carnell:  It seems a reasonable statement. 

Senator O'NEILL:  I'm paraphrasing him slightly, but that was pretty much it. Thank you very much. 

CHAIR:  I just had one question for you, Ms Carnell, which was: in the context of compulsory arbitration, if a 

company like Holden wants to leave Australia—and I know there's probably not a perfect solution—how binding 

do you think binding arbitration would be? 
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Ms Carnell:  It would be a damn sight better than what we've got at the moment! At the end of the day, the 

experience we have with multinationals—and this on things like payment times and a whole range of things—is 

that they all say they will comply with and abide by the law in the country that they operate in. They don't 

indicate that they won't operate inside Australian law or that they'll just head off overseas and pay no attention. 

The problem is when you don't have any laws or requirements. 

CHAIR:  Thank you. Unfortunately, we've run out of time. We'll see you again very soon, I'm sure. 
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GREISS, Mr Rami, Executive General Manager, Enforcement Division, Australian Competition and 

Consumer Commission 

HEYS, Mr Nick, Deputy General Manager, Enforcement Coordination and Strategy, Enforcement 

Division, Australian Competition and Consumer Commission 

Evidence from Mr Greiss was taken via teleconference— 

[16:29] 

CHAIR:  I welcome the ACCC. I understand you have information on parliamentary privilege and the 

protection of witnesses. The Senate has resolved that an officer of a department of the Commonwealth or of a 

state shall not be asked to give opinions on matters of policy and shall be given reasonable opportunity to refer 

questions asked of the officer to superior officers or to a minister. This resolution prohibits only questions asking 

for opinions on matters of policy and does not preclude questions seeking explanations of policies or factual 

questions about how they were adopted. Any claim of public interest immunity in terms of answering a question 

must be made by a minister and accompanied by a statement setting out the basis of the claim. 

Mr Greiss:  Chair, let me apologise from the outset. I have a terrible lurgy. 

CHAIR:  Well, we're glad you're at home. 

Mr Greiss:  That is the reason I'm not in the room with Nick. 

CHAIR:  Which of you is making the opening statement, if any? 

Mr Greiss:  I might just say that we have made a submission to this committee and are familiar with its terms 

of reference. We're very happy to assist with any questions that you might have. 

CHAIR:  Thank you. I might hand over to Senator O'Neill if she's ready. Then I will pick up some questions 

after her. 

Senator O'NEILL:  I'm not sure how much of the evidence you've heard over the course of these days of 

inquiry, but hopefully you were here for part of the evidence of the witnesses just before you, from the small 

business ombudsman. 

Mr Heys:  I certainly heard some of that. 

Senator O'NEILL:  One of the questions that I was asking there was about the nature of the power imbalance, 

and I'm sure that the ACCC has a particular interest in that as well. Can you confirm whether or not a power 

imbalance exists between franchisors and franchisees? 

Mr Heys:  I might defer to my colleague first, and I'm happy to follow up, Rami, with any points after you. 

Mr Greiss:  While it's difficult to generalise across such a broad sector, I think experience suggests that there 

is often a power imbalance between franchisors and franchisees, in favour of franchisors. 

Senator O'NEILL:  Is that why there have been attempts to create codes to provide some protections for 

people in that sector? 

Mr Greiss:  I think that's definitely correct—codes that try to correct some of the imbalances and asymmetries 

between the two sides. 

Mr Heys:  I would perhaps add that there was also the introduction of the unconscionable product prohibitions 

under the former Trade Practices Act many, many years ago, and that's been incorporated under the Australian 

Consumer Law as well. That is really going to the different bargaining power between parties. 

Senator O'NEILL:  I expect there was some resistance to that legislation being brought in from people who 

were advantaged by the old structure. 

Mr Heys:  It was a number of years ago, but I think it was something that was closely debated and considered 

by parliament, with a number of inquiries at that time. 

Senator O'NEILL:  Of course, we have representatives of the franchisors, effectively, in this sector, the car 

dealership sector in Australia, who are overseas entities: large companies such as Toyota, who got a very good 

tick from their dealer network this morning, and then other entities, such as Honda, who are not held in such high 

regard by their franchisees at the moment. Similarly, complainants have put to this committee matters from their 

interactions with Mitsubishi and with Honda—I think that rounds out our evidence. Do you believe, not just from 

the evidence we have received, that a power imbalance exists between car manufacturers and car dealers? 

Mr Greiss:  I think there are instances we've seen that suggest that. It would not be appropriate to speak for the 

whole industry, since we don't have that level of industry knowledge, but we've observed that imbalance in some 

of our engagement with the Holden dealers. 
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Senator O'NEILL:  Can I ask you to speak on the record about your observations of the Holden matter. The 

matter is now clearly done and dusted, if I can use that term—the decision got made. What were your 

observations about that and what was your engagement with that? 

Mr Greiss:  I need to correct that: we have an active investigation into that issue that's ongoing. I think it's 

prudent for me not to give any views on a situation that's still ongoing. 

Senator O'NEILL:  The 'done and dusted' is not necessarily for you; it's for the actual franchisees. The matter 

dissolved itself on 30 June because, despite being told to go and negotiate in good faith, there was no resolution of 

the matters that were of concern to the franchisees who had been selling Holdens in this country for many 

decades. One of the recommendations that you made to the franchising inquiry in 2018 was to increase the 

penalties to a maximum of $10 million; is that correct? 

Mr Heys:  Yes. 

Senator O'NEILL:  What was the reason for that? 

Mr Heys:  We've advocated for the increase in penalties not just under the Australian Consumer Law but 

under the Competition and Consumer Act in the past, primarily to ensure that, where there is misconduct and the 

courts find that businesses have contravened the law, there's not only sufficient penalty for that but also sufficient 

deterrence across the sector for other players and other industry participants so that they will comply with the law 

going forward. That has been one of the points we have pushed, recognising that sometimes penalties need to be 

sufficient to create that deterrent—particularly when you're talking about larger entities. 

Senator O'NEILL:  Given that recommendation, can you see your recommendation implemented anywhere in 

the government's action so far? 

Mr Heys:  Just to note: often when we look at allegations of a breach of an industry code of conduct, the 

ACCC also includes breaches of the Australian Consumer Law as well. When we are looking at taking any action 

through the courts, we also see whether or not there are penalties available not just for a contravention of the code 

but also for a contravention of the ACL, which does include those higher penalties. I think at this point in time the 

recommendation isn't for penalties in line with what the ACCC recommended or suggested, but there has been an 

increase in penalties proposed as part of the reforms to the franchising code. 

Senator O'NEILL:  The proposal has not got legs yet, has it? Your recommendation was not acted on by the 

government, and there is no $10 million penalty against acting in a way that really is unconscionable. 

Mr Heys:  If it's unconscionable, that would be under the Australian Consumer Law, which would be subject 

to that $10 million penalty but for a breach of— 

Senator O'NEILL:  The code. 

Mr Heys:  the code—that's correct. 

Senator O'NEILL:  Let me ask my question again so it's clearly on the record. As it stands, despite your 

recommendation in 2018 to increase the penalties to a maximum of $10 million, there is no application of that 

penalty in the franchising code? 

Mr Heys:  That's correct. 

Senator O'NEILL:  Why did you make the recommendation for such a significant amount? I do note that 

there have been some efforts to put smaller fines in. Why did you select $10 million, and why did you make that 

particular number the recommendation? 

Mr Heys:  The reason we put forward that suggestion was in line with other penalty provisions under the 

Competition and Consumer Act and the Australian Consumer Law. That is the current penalty figure in general 

for contraventions of those laws. 

Senator O'NEILL:  So it's elegant, in that it reflects other action. Is it also significant enough to create 

behavioural change of the kind that penalties are designed to facilitate? 

Mr Heys:  That's certainly our position. There needs to be a sufficient deterrent to prevent people from 

engaging in misconduct. 

Senator O'NEILL:  Do you know what the current fine level in the franchising code is? 

Mr Heys:  It's not in front of me, no. I'm not sure if my colleague knows. 

Mr Greiss:  No. I know that they're a significant order lower, but I don't have the exact fines to hand. 

Senator O'NEILL:  I have seen them and they're much, much smaller—I think a couple of hundred thousand 

dollars. It's a very, very different scale—maybe even as low as $60,000? 
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Mr Heys:  It's something approximately like that. 

Senator O'NEILL:  You think it's about $60,000? 

Mr Heys:  It's something in that vicinity. 

Senator O'NEILL:  Because you're the ACCC, you see the practices where people are doing the wrong thing. 

In your view, is $66,000 adequate to prevent these big players, these multinational car companies, from acting in 

ways that are against the code? 

Mr Greiss:  I think the conduct under the ACL is probably the best way to address some of the misconduct 

that also may contravene the code. So I think that, while ever you have a provision such as misleading and 

deceptive conduct and unconscionable conduct, you always have that option. It's often coupled with code 

breaches. 

Senator O'NEILL:  Have you seen the capacity to change behaviours when a fine of substance, such as $10 

million, is heralded? Have you seen its effectiveness? 

Mr Heys:  I think we certainly have seen instances where businesses, as a result of a significant fine, have 

changed their behaviour and have introduced broader compliance programs within the company, which has, I 

think, a benefit in reducing the number of complaints or concerns that certainly come through to us. It also, I 

think, has an impact on other businesses in an industry that might not be the target or subject to any enforcement 

action; they certainly take note of those penalties and, in some instances, adjust and change their behaviour. 

Senator O'NEILL:  So, in the first instance, a significant fine is a corrective for perhaps established practices 

in a particular industry, but it maintains its place as a deterrent for others? 

Mr Heys:  That's our position. 

Senator O'NEILL:  In terms of unconscionable conduct, you state that the Competition and Consumer Act 

through the franchising code and the ACL requires that manufacturers act in good faith and do not engage in 

unconscionable conduct or make any false or misleading representations in their dealings with franchisee 

dealerships. Have you had a chance to read the submission from Astoria Honda regarding their claims of being 

intimidated by Honda's chosen firm for negotiation, which is Deloitte? 

Mr Heys:  I have read their submission, and we've certainly had a conversation with that individual dealership 

as well, just to understand the issues that they raised as part of their submission. 

Senator O'NEILL:  You're a lot more experienced in dealing with these sorts of situations than I am. Does the 

ACCC consider the example provided to this committee by Astoria Honda in Melbourne to be an example of a 

situation where there is a lack of good faith or where there is action that is unconscionable conduct? 

Mr Greiss:  I think it's probably not appropriate for us to comment, based on the information we currently 

have and the fact that the matter's under active consideration by us as a matter raised with us. So it would be best 

to leave that to our processes to make a more fulsome assessment of the issues. 

Senator O'NEILL:  One of the concerns that I have is how much yellow paper I get from the committee 

secretariat. Usually that means a confidential submission or confidential documents. Whenever I've had anything 

to do with the franchising sector, I have reams and reams of yellow paper. To me, that reveals how scared so 

many people are of actually speaking up and challenging their franchisor. Largely, when I ask people about why 

they're so frightened, it's put to me that they fear retribution from a more powerful agent upon whom their whole 

livelihood depends. They feel that they could lose their home, have their income severely curtailed or be managed 

out in the way that the code allows. As you've indicated, you can't comment on the Astoria case. You've already 

indicated that you're very much aware of what happened with Holden, and you're continuing your investigation. 

Are other motor traders contacting you like they're contacting us, because they're concerned, or do you think the 

bridge from where they are to the ACCC is one too far for many of these small businesses? 

Mr Heys:  I'll answer this first. We certainly have had conversations with industry associations to try to 

understand some of the issues faced by individual dealers and to make an offer to those industry associations to 

hear further details, complaints or concerns that individual dealers may have. That's certainly an offer we've 

made. We do recognise the concern of some of the individuals and the fear of approaching us as the regulator, and 

we do try to manage that as best we can, but it certainly is a live concern and it certainly is something that dealers 

have individually said to us about their concerns in making a formal complaint to us as the regulator. 

Mr Greiss:  I'll underscore that last point. We often don't have difficulty hearing from people or from 

businesses. It's going on the record where they draw the line, for obvious reasons. 

Senator O'NEILL:  One of the concerns I have is that these businesses are often represented by their fellow 

competitors. They get together and form an industry group amongst themselves, and then they have a few brave 
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souls who take on the leadership roles, often in a voluntary capacity, doing advocacy for their fellows. Are you 

keeping a watch on how those leaders of these industries and the advocates who are standing up through the 

AADA and the MTAA are being treated by the principals, the OEMs? I'm asking that question because I'm 

concerned that the civic action that they're taking on behalf of their sector makes them vulnerable to being 

chastised in some way or having some negative impact on their business because they're standing up for other 

businesses. Have you watched that space? Do you have any concerns about how power operates with regard to 

that? 

Mr Greiss:  Whenever any of these businesses stick their head up above the parapet, they make themselves a 

target. If we become aware that they're being targeted in a way that would be considered unconscionable, we'd 

certainly investigate that. I can't recall any instances where a leading business was targeted in that specific way, 

but I wouldn't rule it out, obviously, as something that could happen. 

Senator O'NEILL:  How confidential could a submission to you be if that were the case? 

Mr Greiss:  Extremely confidential. As I think I indicated, we have a lot of people speaking to us 

confidentially who may not ever want to go on the record but are able to give us intelligence that we can use, 

perhaps in indirect ways. So we always welcome or invite concerned people or businesses to speak to us on that 

basis. 

Senator O'NEILL:  Some manufacturers who are considering the introduction of an agent model have 

indicated that they intend that the agent model for their brand will continue to be governed by the franchising 

code. Is it the ACCC's understanding that such a model will still be covered by the franchising code? 

Mr Heys:   It will obviously depend on the details of the agreement, but, in the main, some of those 

agreements, where it's an agency distribution model, will be covered by the franchising code, as we understand it. 

But it does depend on the details of the agreement. 

Senator O'NEILL:  Are they more likely to stay in than stay out, though, at this point in time? 

Mr Heys:  If it meets the general definition of a franchise and all the requirements of a franchise, yes. 

Senator O'NEILL:  Have you received any reports since you made your submission? You indicated that you 

hadn't received reports from individual dealers alleging contraventions of the CCA by a manufacturer. Since your 

submission, has anybody come forward? 

Mr Heys:  There are, I think, a couple of matters that have been raised with us, but they're in very early stages 

at this point. 

Senator O'NEILL:  Are you aware of instances of clawback by manufacturers as a result of warranty audits 

on dealers? 

Mr Heys:  Not particularly in the terms of that language, no. 

Senator O'NEILL:  Okay, I might give you that one on notice. I will just go to the draft principles for new car 

dealership agreements. You're aware of those? 

Mr Heys:  Yes. 

Senator O'NEILL:  We heard from the Department of Industry, Science, Energy and Resources today that 

they are facilitating this—that it's not the government's document but a document facilitated by them and 

presented to government. What's your view on the development of these draft principles for dealership 

agreements? 

Mr Greiss:  I might start. I think that, as principles, they have a lot to commend them. They are very broad, 

and certainly, where you have goodwill on both sides, they would probably work quite effectively as a guiding 

framework. But I suppose one issue that I would have with them is that you would have to say the devil's in the 

detail. It would be great to have compensation provisions baked into all agreements, but then it's how they would 

operate and how they would take into account different circumstances that I think would need some further 

consideration. In their current form, I think they are a good start, but they perhaps lack some of the precision 

needed to ensure that the same problems that we've seen previously don't continue to arise. 

Senator O'NEILL:  Would some of your concerns be allayed if there were further details of the kind that 

you've just articulated and if that were amplified, in a way, by making it mandatory rather than voluntary? What 

would be your preference, and why? 

Mr Greiss:  My sense is that the detail would be best left to those who have intimate industry knowledge of 

the practical realities of running the relevant businesses. It wouldn't be appropriate, I think, for us to comment on 

that. I haven't formed a view—I suppose I would focus more on the precision of the principles rather than on 
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whether they should be mandatory. But if a set of principles reflected the market reality and were broadly 

acceptable then, yes, I think becoming mandatory would follow as a logical consequence. 

Senator O'NEILL:  Would it make the protections much stronger if this were to be made mandatory? 

Mr Greiss:  I think the main issue is whether or not you can find a framework that is sufficiently detailed and 

sufficiently flexible to take into account different circumstances. I think that would be the first order. As a set of 

principles, they're great, but I suspect they won't solve the problem in and of themselves. 

Senator O'NEILL:  In the 2018-19 MYEFO, the government promised to deliver essentially a standalone auto 

industry code. Is it time for that? 

Mr Heys:  I'm not sure we're in the best position to comment on whether or not that type of policy response is 

appropriate. We are very much looking at enforcing the law that is in front of us and dealing with the issues that 

are faced by businesses. 

Mr Greiss:  I should also add that, as a whole-of-economy regulator, we do have a broad but reasonably high-

level overview of industry, so I don't think we're in the best place to determine whether this industry needs its own 

code or not. 

Senator O'NEILL:  I'll just ask one final question. You've noted that the ACCC enforcement action for 

noncompliance with the franchise code is an ex-post regulatory model that has limited utility in preventing 

misconduct from occurring. Could you expand on what an ex-ante regulatory model might look like. 

Mr Greiss:  That would be some form of licensing regime that would involve a set of regulations and 

frameworks for the regulation of behaviours of both sides, dealing with dispute resolutions and ongoing issues as 

they arise. It would be an industry framework, whereas in our case we can simply come in after the event and 

investigate and potentially bring proceedings for breaches of either the code or the general law. 

Mr Heys:  From what we've seen with the franchising code in general, a lot of small disputes turn into very 

significant and large disputes. We need to address or have a mechanism to enable franchisees and franchisors to 

resolve those issues quickly along the way, whether that's through dispute resolution mechanisms or, as you 

discussed earlier, arbitration. I think that's one of our observations with the franchising code more generally—

preventing those smaller disputes from really escalating and turning to significant, full-blown disputes that result 

in mediation, arbitration or even court cases. 

Senator O'NEILL:  Would such a model provide effective, binding dispute resolution? 

Mr Heys:  That was one of the options that we were considering through the regulatory impact statement 

process last year—a way to enable some form of binding dispute resolution which could be done through a 

licensing regime. That was one of our suggestions, but it was a thought process of something that we thought we 

should put forward as a suggestion for further consideration. 

Senator O'NEILL:  So licensing as opposed to signing on to a code, as we were discussing at the end of the 

evidence from Ms Carnell—how would those two things be different, and could they interact together to 

strengthen support for small business? 

Mr Heys:  I think we'd probably have to consider that in a little bit more detail, but certainly one of the 

suggestions from the ACCC, through our submission late last year, was to look at a way in which we could create 

a series of standards and then have dispute resolution linked in with those standards. That was the suggestion that 

we put forward through that process. 

Senator O'NEILL:  Thank you. 

CHAIR:  Thank you very much to all our witnesses today. I now close these proceedings. Thank you to 

Hansard, my colleagues, the secretariat and everyone that's given evidence today. 

Committee adjourned at 17:01 
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