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The AADA responds to the consultation 
regulatory impact statement (RIS) through 
the Legislative and Governance Forum on 
Consumer Affairs (CAF) in respect of the 
implementation of five proposals relating to 
the consumer guarantees regime in the 
Australian Consumer Law (ACL). Our 
comments are made on behalf of franchised 
new car dealers in Australia and should be 
considered against the background of our 
previous submission and the recently 
completed ACCC New Car Retailing Industry 
market study.

AADA supports the current national and 
consistent generic approach to consumer 
protection and guarantees. It avoids 
regulatory duplication and inconsistency 
through industry specific regulation and 
enhances productivity. We agree with the 
review finding that the economy wide 
approach has assisted in clarifying the rights 
and responsibilities of both traders and 
consumers.

One of the challenges for consumer 
protection policy in a modern economy is to 
avoid an abundance of laws that are industry 
specific and impose additional regulatory 
burden or ‘red tape’ on businesses. We 
agree that there is a need for ‘smarter 
consumer communications’ but that is a 
vexed issue which regulators have debated 
for a long period of time in improving both 
the financial literacy generally of consumers 
and their understanding of the ACL.

Against that background there are instances 
where it is necessary for a specific industry 
code to regulate unfair conduct and 
opportunistic behaviour to complement the 

protections under the ACL. In this regard, the 
ACCC New Car Retailing Industry market 
study recommended that certain issues 
raised by dealers in relation to the 
imbalance of power in their commercial 
arrangements with manufacturers may 
require further examination. AADA would be 
happy to discuss this recommendation with 
you.

FORWARD

Section 1

David Blackhall 
Chief Executive Officer
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ABOUT THE AADA

AADA is the peak industry advocacy body 
exclusively representing franchised new car 
dealers in Australia. There are around 1500 
new car dealers in Australia that operate 
about 3500 new vehicle outlets. Dealerships 
range from family-owned small businesses 
to larger businesses including three public 
companies operating in regional Australia 
and capital cities across all States and 
Territories. 

The economic impact of the new vehicle 
retailing sector to Australia is also significant. 
The industries total turnover/sales amounts 
to over $65 billion and the estimated total 
economic contribution is $15 billion. The 
industry also generates over $10 billion in 
wages and other expenses and $4.7 billion 
in tax revenue. 

Section 2
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INDUSTRY OVERVIEW

1500 Members

New Vehicle 
Outlets

Sixty Five Billion
in turnover and sales

$15 Billion

Total Economic 
Contribution

$10 Billion

Total  Industry 
Wages

Car dealership businesses are owned by 
individual operators or family groups

85%

Section 3
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1,200,000
New vehicles sold 

69,165 
Dealer 

Employees

72 car brands 400 models

TAX 
REVENUE

TOTAL

New Vehicle 
Rego

642 Million

Duties
1.7 Billion

Tax
2.4 Billion
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As a general principle, AADA supports any 
proposals that will assist in clarifying the 
interaction between the ACL, manufacturers’ 
warranties and franchised new car dealers’ 
responsibilities. In the context of the 
proposals it should be noted that Australia 
has a highly competitive new car retail 
market with around 1.2 million vehicles sold 
annually. The Australian fleet is estimated to 
be in excess of 18 million vehicles with an 
average age of 10.1 years.

EXECUTIVE SUMMARY

Section 4

AADA has considered the proposals 
contained in the RIS and supports the 
following options:

• increase the monetary threshold in 
the definition of consumer from 
$40,000 to $100,000 without annual 
indexation

• we support maintenance of the 
status quo in the definition of major 
failure under section 260 of the ACL

• AADA supports a simple amendment 
to the ACL to clarify that multiple 
non-major failures can amount to a 
major failure. The number of non-
major failures will be dependent on 
the circumstances of each case and 
should be left to courts and tribunals 
to provide guidance.

• in respect of extended warranties 
AADA supports mandatory oral and 
written disclosure at the point of sale 
without the need for a cooling-off 
period.
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Increasing the threshold in the definition 
of ‘consumer’ from $40,000 to $100,000

The consultation RIS notes that the 
monetary threshold of $40,000 in the 
definition of ‘consumer’ has not increased 
since the threshold was increased from 
$15,000 to $40,000 in 1986 and the real 
value of the monetary threshold has eroded 
over time.

The purpose of the threshold was to extend 
the protection to small business consumers 
and the existing threshold may no longer be 
fit for purpose. The RIS explores three 
options:

• Option 1: Maintain the status quo

• Option 2: Increase the threshold from 
$40,000 to $100,00 in the definition of 
‘consumer’

• Option 3: Increase the threshold from 
$40,000 to $100,000 in the definition of 
‘consumer’ and apply indexation.

We understand that the ACL was never 
intended to offer blanket protection for all 
business purchases and AADA would 
support an increase in the monetary 
threshold from $40,000 to $100,000. This is 
consistent with our previous submission to 
the ACL review and otherwise maintains the 
requirements of the existing law. We would 
not support indexation of the threshold as it 
provides a simple ‘rule of thumb’ for both 
consumers and businesses. The costs of 
determining annual indexation and 
communication to the consumer would in 

our view outweigh any marginal benefits.

Consideration and delegation could be 
given to reviewing the threshold in say three 
years’ time for relevance, cost to businesses 
and unintended consequences.
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Clarifying the consumer guarantees 
remedies

The review has identified a concern that the 
consumer guarantees remedies provisions 
are currently unclear and that consumers 
and traders face uncertainty about when 
they are entitled to reject goods and choose 
a remedy. In response to these concerns the 
review proposes that the ACL be amended 
to specify, that where a good fails to meet 
the consumer guarantees in a short period 
of time, consumers can choose a refund or 
replacement regardless of whether the 
failure is major.

The RIS proposes three options to clarify a 
consumer’s right to choose a remedy of a 
refund or replacement in the event of a 
failure to meet the guarantees, within a short 
period of time:

• Option 1: Status quo

• Option 2: Specify a short period of time 
during which a consumer is entitled to a 
refund or replacement without needing 
to prove a major failure. The proposed 
period is 30 days

• Option 3: Option 2, but specify a 
different period of time for high value 
goods, such as motor vehicles and white 
goods, based on a monetary threshold, 
during which a consumer is entitled to a 
refund or replacement without needing 
to prove a major failure. Within Option 3, 
there is consideration of two approaches: 
A longer period of time for high value 
goods and an exemption (status quo) for 
high value goods.

Option 1: Status quo

Under this option a consumer can seek a 
refund or replacement if there has been a 
major failure. 

It is important to understand that a modern 
motor vehicle is a complex piece of 
machinery consisting of around 60,000 parts 
and containing in excess of 10 million lines of 
computer code. Given the complexity and 
growing sophistication of each new model a 
reasonable consumer would expect minor or 
unfamiliar matters to be rectified during the 
manufacturer’s warranty period which can 
be up to seven years in the case of some 
brands.

The purchase of a motor vehicle is a 
significant investment for a consumer and 
can involve a number of steps including 
online research, test drives and assessment 
of vehicle safety and reliability evidenced by 
published warranty claims. The consumer 
purchase journey would also reveal potential 
issues with particular makes and models.

It would therefore be unreasonable to 
compare a motor vehicle to say a household 
appliance like a kettle, coffee machine or 
toaster where a major failure is easily 
identifiable. AADA believes the alternative 
test in the ACL in determining a ‘major 
failure’ be maintained:

• the goods would not have been acquired 
by a reasonable consumer fully 
acquainted with the nature and extent of 
the failure; or

CLARIFYING THE CONSUMER 
GUARANTEES REMEDIES

Section 5
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• the goods depart in one or more 
significant respects: if they were supplied 
by the description – from that 
description; or if they were supplied by 
reference to a sample or demonstration 
model – from that sample or 
demonstration model; or

• the goods are substantially unfit for a 
purpose for which goods of the same 
kind are commonly supplied and they 
cannot, easily and within a reasonable 
period of time, be remedied to make 
them fit for such a purpose; or

• the goods are unfit for a disclosed 
purpose that was made known to; the 
supplier of the goods; or a person by 
whom any prior negotiations or 
arrangements in relation to the 
acquisition of the goods were conducted 
or made; and they cannot easily and 
within a reasonable time, be remedied to 
make them fit for such a purpose: or

• the goods are not of acceptable quality 
because they are unsafe. 

AADA supports maintenance of the status 
quo rather than change the law to add extra 
layers of complexity and create additional 
regulatory burden for businesses. A well-
informed consumer is aware of their rights in 
respect of warranties and further regulatory 
guidance and consumer education could 
assist in clarifying consumer guarantees at 
the point of sale. AADA has offered to assist 
the ACCC in the preparation of an updated 
version of Motor vehicle sales & repairs – an 
industry guide to the Australian Consumer 
Law (August 2013) to assist consumers 

better understand their rights including 
guidance on criteria in determining a major 
failure when it comes to new car defects and 
failures.

The AADA notes that the ACL is only 7 years 
old and if allowed time to mature, a body of 
case law would emerge across a range of 
industries, which would provide more 
certainty and clarification for the benefit of 
stakeholders. It took considerable time for a 
body of case law to emerge in relation to 
concepts such as misleading and deceptive 
conduct, but eventually significant case law 
emerged which provided considerable 
clarity on these legal concepts. In addition, it 
should also be noted that in recent times the 
ACCC has accepted an enforceable 
undertaking from Hyundai Motor Company 
Australia Limited in respect of clarification of 
representations to consumers about their 
rights under the ACL. 
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Option 2: Specify a short period of time 
during which a consumer is entitled to a 
refund or replacement without needing to 
prove a major failure

According to the RIS, Option 2 is based on 
the assumption that it is easier for a 
consumer to assert their rights if they have a 
clearly defined time period during which 
they can choose to reject the goods for a 
refund or replacement without having to 
prove a major failure under the current legal 
test. Option 2 suggests a period of 30 days 
in line with the findings of the 2016 
Australian Consumer Survey which 
suggested that most consumer problems 
arise in the first month of purchase. 

Option 2 would be appealing to consumers 
in respect of the purchase of most consumer 
goods such as clothing, shoes, sporting 
goods, white goods, coffee machines and 
books which can be easily ordered online. A 
purchase of these goods generally come 
with a ‘no questions asked’ refund policy of 
up to 12 months in some cases provided the 
original packaging is intact. To equate the 
purchase of a motor vehicle with these items 
is absurd.

The purchase of a new car is a significant 
investment and financial commitment for 
many consumers and a high value inventory 
item for motor vehicle dealers. A refund or 
replacement of a high value item such as a 
motor vehicle can have significant effects on 
profitability in a dealership particularly if a 
negative public model evaluation report or 
the prospect of a newer model entices 

consumers to seek a refund without a valid 
reason. A dealer already operating on thin 
margins is faced with the prospect of 
managing customers relationships, 
unrecoverable costs of administration, 
managing cash flow, disposal and loss of 
thousands of dollars of a used vehicle, 
devaluation of existing stock and with little 
prospect of a refund, compensation or 
genuine consideration from the brand 
manufacturer despite the limited protection 
of section 274 of the ACL. In respect of the 
purchase of a motor vehicle this option is 
open to opportunistic behaviour and gaming 
of the system.

In the context of a refund or replacement of 
a new motor vehicle (rather than a simple 
repair) there are other issues to be 
considered including:

• stamp duties and registration

• costs associated with a vehicle subject to 
finance and a retransfer of a finance 
contract to a replacement vehicle 

• substantial depreciation of the vehicle 
immediately after delivery

• administrative and other costs associated 
with indemnity by the manufacturer 
under section 274 of the ACL.

In short, a legal requirement to provide a 
refund or replacement for an expensive and 
technologically complex item such as a 
motor vehicle is a significant business cost 
and a reasonable consumer would expect 
that a minor fault can be rectified in a 
reasonable period of time. Option 2 is a 
disproportionate response to provide a 
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refund or replacement for a high value item 
where a minor failure such as a software 
update would entitle a consumer to a refund 
or replacement particularly if the failure is 
innocuous and not subject to a safety 
warning notice. 

A cost benefit analysis would suggest the 
cost to dealer would far exceed any costs to 
a consumer and could lead to growing trend 
and propensity for a consumer (fostered by 
social media) to take advantage of this 
regulatory option. A regulatory gap with this 
option is the absence of a statutory refund 
to a dealer by a manufacturer and 
consideration of the usage or depreciation 
of the vehicle.

AADA is aware of a number of surveys which 
have been conducted concerning 
complaints relating to the purchase of motor 
vehicles many of which relate to used 
vehicles. AADA is of the view that these 
surveys and reports are selective, lacking in 
detail and do not provide empirical evidence 
to support a refund or replacement of a 
motor vehicle in a period of 30 days without 
needing to prove a major failure.

AADA does not support Option 2, but notes 
it may be appropriate in respect of consumer 
durables. Many retailers of consumer 
durables already adopt the practice of ‘no 
questions asked refund’ as a matter of good 
customer policy and competition. 
Accordingly, Option 2 is unnecessary in 
respect of consumer durables if it is 
reflective of good standard retail practice 
adopted by many companies except in 
cases where the salesperson’s remuneration 
is dependent on the sale of an extended 

warranty, particularly in respect of white 
goods. Consumer communication by the 
supplier in these instances is that it is ‘easier’ 
to obtain a replacement if you have an 
extended warranty rather than engage in 
drawn out process under the ACL.
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Option 3: Option 2, but specify a different 
time period for high value goods, such as 
motor vehicles and white goods, based on 
a monetary threshold, during which a 
consumer is entitled to a refund or 
replacement without needing to prove a 
major failure.

Option 3 modifies Option 2 by providing a 
different specified period of time for high 
value goods which if there was a failure 
(major or non-major) would entitle a 
consumer to a refund or replacement. Two 
approaches are proposed in response to 
stakeholder concern about proposed 
changes to how the consumer guarantees 
would apply to high value goods such as 
new motor vehicles and white goods. We 
note a number of stakeholders requested 
that there be specific consumer guarantees 
relating to new motor vehicles.

Under this option there are two approaches: 
a longer period of time (Approach 3A) and 
an exemption for high value goods 
(Approach 3B). We note these approaches 
are reflective of different stakeholder views 
concerning consumer expectations of 
performance and durability.

The first approach – ‘a longer period of time’ 
– reflects general consumer expectation that 
more expensive goods should be less prone 
to failure within a short period of time. The 
RIS suggests that this could be achieved by 
setting a monetary value threshold and if 
goods are above this value consumers 
purchasing these goods will be eligible for a 
longer period of time during which they can 

more easily access a refund or replacement.

Although the 2016 Australian Consumer 
Survey indicated that 74 per cent of 
problems in the ‘motor vehicles category’ 
were recognised by consumers in the first 
six months of purchase, 71 per cent of 
problems were recognised during the first 
month for clothing, footwear, cosmetics and 
other personal products. 

AADA does not support Approach 3A - a 
longer period of time (three to six months) 
for high value goods - for the reasons 
outlined in Option 2 and the lack of a 
universally recognised definition of a high 
value good which can include ‘lifestyle 
assets’. A high value good in the context of 
regulating high value dealers under 
Australia’s anti-money laundering and 
counter terrorism financing (AML/CTF) 
regime is considered to include jewellery, 
antiques, and collectibles, fine art, yachts 
and luxury motor vehicles. Under section 2 
of the ACL a high value good would include 
ships, aircraft and second-hand high value 
goods.

AADA submits the Approach 3A adds an 
additional layer of complexity to the ACL in 
terms of the need for a definition of a high 
value good and the need to assign a specific 
rather than an arbitrary monetary value in 
respect of each item. For the purposes of 
the luxury car tax (LCT) the current monetary 
threshold for fuel efficient vehicles is 
$75,526 and other vehicles is $64,132 but a 
monetary threshold for other high value 
items can be significantly different. If Option 
3B were to be recommended to government 
we would suggest a monetary threshold of 
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$5,000 in line with the exemption for 
transactions under the Australian 
Transaction Reports and Analysis Centre 
(AUSTRAC).

An arbitrary period of say six months would 
need careful consideration in terms of 
‘definition’ given various proposals for a 
deferred sales model, cooling-off periods 
and the average delivery time of a vehicle 
which is dependent on a number of factors 
many of which may be outside the control of 
a dealer. For some luxury models the 
delivery time can be in excess of six months.

An arbitrary period of time of six months is 
less than all manufacturer warranties for new 
vehicles which can range from three to 
seven years. The traditional warranty offered 
by manufacturers are voluntary, private 
contracts between the manufacturer, the 
dealer and the consumer. It is usually a 
promise made to the consumer to fix or 
replace a part free of charge for a specified 
period of time, and may be conditional on 
the consumer complying with the specific 
conditions of the contract. A consumer’s 
rights under the ACL continues to exist in 
addition to their consumer guarantee rights 
under manufacturer’s warranty.

Approach 3B: No short period of time (status 
quo) for high value goods is supported by 
AADA as an alternative to Option 1 with a 
threshold of $5,000.
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Section 6

HANDLING OF CONSUMER COMPLAINTS: 
MULTIPLE FAILURES

The ACCC New Car Retailing Industry 
market study made a recommendation that 
car manufacturers transform their approach 
to the handling of consumer guarantee 
claims or risk action for non-compliance with 
the ACL. In this regard Ford Australia and the 
ACCC announced on 26 April 2018 to 
implement a range of actions to review and 
improve its consumer law compliance 
program and complaints handling system. 
This followed a Federal Court approved 
agreement that Ford pay a penalty and 
implement a consumer redress scheme 
relating to its response to customer requests 
for a refund or no cost replacement of select 
vehicles.

A dealership agreement generally contains 
clauses that require a dealer and 
manufacturer to comply with all applicable 
laws including the ACL. In a briefing paper to 
the ACCC market study, AADA referred to a 
number of instances in a dealer agreement 
where manufacturers:

• require dealers to adhere strictly to the 
manufacturers’ policy regarding warranty 
or potential product defect claims 
(policies can be unilaterally varied by the 
manufacturer at any time);

• prohibit dealers from making any 
admissions of liability to a consumer in 
relation to a product defect without the 
prior approval of the manufacturer;

• require dealers to obey instructions 
received from a manufacturer in relation 
to a consumer’s request, complaint, claim 
or legal proceeding in relation to the 
potential product defect;

• grant the manufacturer the ability to 
assume total control of a dealer’s 
handing of a request, complaint, claim or 
legal proceeding in relation to the 
potential product defect (in some cases 
at the dealer’s cost); and

• state the dealers will lose their right of 
indemnity against manufacturers if the 
steps set out above are not adhered to.

A dealer agreement may not be prescriptive 
as outlined above but dealers are under 
commercial pressure to cede to and obey 
the instructions of manufacturers when it 
comes to any potential product defect by 
reason of the significant imbalance of power 
when it comes to security of tenure of 
franchise agreements.

AADA submits that the statutory indemnity 
against manufacturers available to dealers 
under section 274 of the ACL is of very 
limited value as it can only be exercised if 
there is an actual finding of liability against a 
manufacturer. This rarely occurs as most 
claims are settled before any finding of 
liability by a court or tribunal. AADA 
suggests that consideration be given to 
amendment and enforcement of section 274 
including a regulatory mechanism which 
allows a dealer to uphold a consumer’s 
rights under the ACL and be indemnified in 
circumstances where it does not require a 
consumer to successfully sue the dealer for 
damages in order for the dealer to be 
indemnified by the manufacturer.
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Section 7

The RIS suggests that the consumer 
guarantee provisions are unclear whether 
multiple non-major failures can collectively 
be considered a major failure given that 
courts and tribunals have given conflicting 
interpretations of the law. We agree with the 
statement in the RIS that a failure in the 
context of the ACL does not refer to the 
failure of the goods as such, but whether the 
supplier has failed to comply with a 
consumer guarantee (para. 108). This is 
important in terms of dealer indemnification 
and whether a manufacturer has provided 
timely information and instructions to a 
dealer in relation to any product defect, as 
the dealer at the coal face must act as 
advocate for his customers in dispute with 
manufacturers over defects, warranty claims 
and product recalls. 

The ACL Review Final Report proposed that 
the law be amended to clarify that multiple 
non-major failures can collectively amount to 
a major failure under the consumer 
guarantees regime. To address this issue 
three options are proposed:

• Option 1: Status quo

• Option 2: Clarify that multiple non-major 
failures can amount to a major failure

• Option 3: Specify the number of non-
major failures that can amount to a major 
failure

Option 1: Status quo

Option 1 which maintains the distinction 
between major and non-major failures to 
meet the consumer guarantees is supported 
by AADA. While the definition of major 
failure can be considered to be problematic 
the principles based nature of the consumer 
guarantee provisions requires taking into 
account all relevant circumstances. A major 
failure is easily identifiable in a simple 
consumer item like a kettle or toaster. 
However, a technically advanced product 
like a new motor vehicle requires a greater 
degree of flexibility and technical knowledge 
to achieve a balance between remedies for 
consumers who purchase a defective good 
and the costs associated in dealing with 
disputes. It is cost effective to rectify a minor 
and major failure under warranty rather than 
engage in a lengthy and costly process to 
obtain a refund or replacement.

It is important to note that no reasonable 
consumer would acquire any good knowing 
that it will fail, whether minor or major. AADA 
supports retention of the current definition 
of major failure to allow the courts and 
tribunals further time to develop precedents. 
Each product has unique characteristics and 
a principles-based approach should be 
retained.

MULTIPLE FAILURES
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Option 2: Clarify that that multiple non-
major failures can amount to a major 
failure

This option would require an amendment to 
the law that multiple non-major failures can 
amount to a major failure. There is no 
evidence to suggest a specific or arbitrary 
number could be prescribed in the law as it 
will depend on the circumstances of each 
case and the nature of the product.

AADA would support a simple amendment 
to the law that multiple non-major failures 
can amount to a major failure subject to 
retention of the existing definition of major 
failure.

 

Option 3: Specify the number of non-
failures that can amount to a major failure

AADA does not support option 3 as a single 
threshold would not be appropriate in 
respect of different goods, products and 
models, and industries. The length and 
nature of manufacturer warranties varies 
depending on the nature and usage of the 
product. The cost of introducing multiple 
thresholds in respect of product categories 
would involve regular monitoring given the 
speed of technological advances in various 
products many of which become obsolete in 
a short period of time.
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Extended warranties

The RIS explores three options to assist 
consumers to make informed decisions 
about whether to purchase an extended 
warranty:

• Option 1: Maintain the status quo

• Option 2: A legislative amendment 
comprising a cooling-off right, oral 
disclosure, and written disclosure

• Option 3: Oral and written disclosure 
with an opt-in process.

In our previous submission to the ACL 
review AADA stated that extended 
warranties are essentially a private contact 
between a dealer and consumer that is 
offered at the point of sale. They are 
optional and tend to cover potential 
liabilities over and above manufacturers’ 
warranties but cannot exclude guarantees 
under the ACL. Some dealers have taken a 
decision not to sell extended warranties to 
consumers on the basis that the 
manufacturer’s warranty and statutory 
obligations on the dealer under the ACL 
provide adequate protection. 

ASIC’s review of the sale of add-on 
insurance products (Consultation Paper 294) 
found that consumers did not need or 
understand the cover provided under certain 
products sold to them. Although the review 
was limited to car yard intermediaries the 
key aspects identified in paragraph 91 of CP 

 

294 are widespread in respect of the sale of 
white goods and is an area that requires 
further investigation by ASIC.

The usual manipulative sales pitch is that an 
extended warranty gives you priority in 
terms of a refund or replacement over your 
rights under the ACL. This attitude indicates 
a conflict of interest as the salesperson 
remuneration may be dependent on 
commissions.

AADA supports mandatory oral and written 
disclosure at the point of sale without the 
need for a cooling-off period. The sale of an 
extended warranty product should be 
reviewed and approved by ASIC under its 
product intervention powers in terms of 
duplication of existing consumer rights and 
value to the consumer.
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CONCLUSION

Section 8

We thank you for the opportunity to provide 
this submission and would be happy to 
discuss any aspects of our submission or 
provide further information. 

If you require further information or 
clarification in respect of any matters raised 
please do not hesitate to contact a member 
of the AADA team. 

James Voortman 
Executive Director, Policy and 
Communications  
M: 0452 535 696 
E: jvoortman@aada.asn.au
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